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UNITED STATES COURT OF APPEALS 
for the 


DISTRICT OF COLUMBIA CIRCUIT 


RODALE PRESS, INC., et al., 


Petitioners, 
v. No. 21,259 


THE FEDERAL TRADE COMMISSION, 


Respondent. : 
RELEVANT PLEADINGS 


Complaint issued - April 3, 1964 

Order by Acting Director, Hearing Examiners, appointing 
hearing examiner - April 3, 1964 

Motion by respondents for extension of time for filing 
answer, and requesting postponement of initial hearing - 
April 29, 1964 

Answer by eoreat supporting complaint to motion by 
‘respondents for extension of time for filing answer and 
for cancellation of initial hearing - May 1, 1964 
Hearing eraninects order extending time to respondents 
for filing answer, and cancelling initial hearing - 

May 18, 1964 


Answer filed ~- June 25, 1964 


pay Fas 


Motion by respondents for prehearing conference to 
establish agenda for refinement of the issues and 
discovery, with memorandum in support - June 25, 1964 
fenvias examiner's order setting prehearing conference; 
to be stenographically reported, but not made public 


unless all parties agree - June 30, 1964 


Pre-trial statement submitted by respondents - July 20, 


1964 

Memorandum of points and authorities submitted by 
respondents - July 20, 1964 

Hearing examiner's prehearing order No. 1 of subject 
matters covered and orders issued at conference and 
setting time for additional conference - August 7, 1964 
Motion by counsel supporting complaint for extension 

of time within which to furnish respondents information 
concerning testimony of witnesses - August 25, 1964 
Hearing examiner's order extending time to ones 
supporting complaint for furnishing information to 
respondents concerning testimony of witnesses - August 25, 
1964 

Hearing examiner's order extending time to respondents 
for complying with prehearing order No. 1; and postponing 


prehearing conference - September 15, 1964 


3.3% 


Motion by respondents to dismiss complaint or in the 
alternative! to certify the questions presented to the 


Federal Trade Commission - November 9, 1964 


Request by counsel supporting complaint for hearing to 


be scheduled - November 12, 1964 

Answer by counsel supporting complaint to motion by 
respondents to dismiss complaint or to certify certain 
questions to the Commission - November 17, 1964 

Reply by respondents to request by counsel supporting 
complaint for hearing date, with request that examiner 
submit a certificate of necessity to the Commission for 
an additional hearing - November 18, 1964 

Hearing examiner's order denying motion by respondents 
to dismiss ‘complaint or in the alternative to certify 
the questions presented to the Commission - November 19, 
1964 

Hearing examiner's notice setting hearings - November 19, 
1964 

Letter by counsel for respondents requesting Commission 
to consider contentions 1 and 3 of motion to dismiss 
complaint, filed November 9, 1964, and denied by the 


hearing examiner - November 25, 1964 


pay pie 


Hearing examiner's prehearing order No. 2 of subject 
matters covered and orders issued at conference; and 
directing that preharing No. 1 be modified - Noveniber 25, 
1964 

Hearing examiner's certification to the Commission the 
necessity to hold noncontinuous hearings in this pro- 
ceeding - November 25, 1964 


Answer by counsel supporting complaint to motion by 


respondents for permission to appeal from hearing examiner's 


ruling denying motion to dismiss, etc. - November 27, 1964 


Memorandum by respondents in support of motion by per- 
mission to file appeal from hearing examiner's ruling 
denying motion to dismiss, etc. - November 30, 1964 
Order granting leave to hold non-continuous hearings - 
December 3, 1964 | | 

Order denying request by respondents for permission 

to file appeal from hearing examiner's ruling denying 
motion to dismiss complaint, etc., with dissent by 
Commissioner Elman and Commissioner oneevesneureias in 
result - December 3, 1964 

Motion by respondents requesting the Coumiissioni-to 
reconsider order denying request to file appeal from 
hearing examiner's ruling re motion to dismiss : December 10, 


1964 


SS 


Answer by counsel supporting complaint to motion by 
respondents for reconsideration of request to file 
appeal from hearing examiner's ruling re motion to 
dismiss - December 17, 1964 

Order denying motion by respondents to reconsider order 
denying request to file appeal from hearing examiner's 
ruling re motion to dismiss, with dissent by Commissioner 
Elman - January 5, 1965 

Hearing examiner's order extending time to both parties 
for filing proposed findings, conclusions and order - 
‘February 25, 1965 

Proposed findings, conclusions and order by counsel 
supporting complaint - March 5, 1965 

Brief by counsel supporting complaint in support of 
proposed findings, conclusions and order - March 5, 


1965 


Proposed findings, conclusions and order by respondents - 


March 5, 1965 
Brief by respondents in support of proposed findings, 
conclusions and order - March 5, 1965 


Motion by counsel supporting complaint to correct trans- 


eript - March 8, 1965 
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Reply by respondents to proposed findings, conclusions 
and order filed by counsel supporting complaint, with 
appendix A. - March 16, 1965 

Hearing examiner's order directing correction be made 
in the transcript - April 16, 1965 : 
Hearing examiner's initial decision and order to cease 
and desist. (Vacated June 20, 1967) - April 16, 1965 
Notice by respondents of appeal from hearing examiner's 
initial decision - April 26, 1965 | 

Notice by counsel supporting complaint of appeal from 
hearing examiner's initial decision - April 27, 1965 
Motion by respondents that the news release fasued by 
the Commission April 23, 1965, relating to the initial 
decision in this case be made a part of the record on 
appeal - April 27, 1965 | 

Answer by counsel supporting complaint to motion by 


respondent to open the record and to enlarge it by 


addition of press release dated April 23, 1965 - 


April 30, 1965 y 
Order denying motion by respondents to enlarge the record 
by addition of news release dated April 23, 1965 with 


dissent by Commissioner Elman - May 11, 1965 
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Motion by counsel supporting complaint for extension 
of time for filing appeal from hearing examiner's 
initial decision - May 17, 1965 

Order extending time to both parties for filing appeal 
briefs from hearing examiner's initial decision - May 18, 
1965 

Brief by respondents - Appeal from hearing examiner's 
initial decision - June 15, 1965 

Brief by counsel supporting complaint - Appeal from 
hearing examiner's initial decision - June 15, 1965 
Brief by counsel supporting complaint - Answer to 
appeal from hearing examiner's initial decision - 

July 15, 1965 


Brief by respondents - Answer to appeal from hearing 


examiner's initial decision - July 15, 1965 


Notice of oral argument on cross appeals of counsel 

from hearing examiner's initial decision - July 20, 1965 
Letter by counsel for respondents requesting postponement 
of oral argument - August 31, 1965 

Notice resetting oral argument on cross appeals of 
counsel from hearing examiner's initial decision - 


September 3, 1965 


Sogte 


Motion by American Civil Liberties Union filed by 


their attorney, William Warfield Ross, for leave to file 


brief amicus curiae and to present oral argument - 
September 21, 1965 

Brief amicus curiae filed by American Civil Liberties 
Union - September 21, 1965 

Order granting American Civil Liberties Union permission 
to file brief amicus curiae; granting their request 

goo presene oral argument not to exceed ten minutes in 
length at hearing; also granting counsel supporting 
complaint ten minutes to present oral argument and 
further granting both parties thirty days from date of 
this order to file additional briefs in reply to amicus 
curiae brief - September 27, 1965 

Brief by counsel supporting complaint - Answer to 
brief filed by amicus curiae, American Civil Liberties 
Union - October 27, 1965 | 

Order granting in part and denying in part appeal by 
counsel supporting complaint and denying appeal by 
respondents fron heating examiner's initial decistcn 


and 
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Decision of the Commission 


Findings as to the facts and order to cease and desist, 


with opinion by Commission, dissent by Commissioner 
Elman and concurrency by Commissioner McIntyre - 


June 20, 1967. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


ww 


In the Matter of 


RODALE PRESS, INC., 

a corporation, and 
RODALE BOOKS, INC., 

a@ corporation, and 
JEROME I. RODALE and 
ROBERT RODALE, individually 

and as officers of 

said corporations. 


DOCKET NO. 8619 
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COMPLAINT 
Pursuant to the provisions of the Federal Trade 

Commission Act, and by virtue of the authority vested in 
it by said Act, the Federal Trade Commission having | 
reason to believe that Rodale Press, Inc., @ corporation, 
and Rodale Books, Inc., a coeparacio and Jerome i. 
‘Rodale and Robert Rodale, individually and as officers of 
said corporations, hereinafter referred to as respondents, 


have violated the provisions of said Act, and it appearing 


to the Commission that a proceeding by it in respect 
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thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH ONE: Respondents Rodale Press, Inc., and 
Rodale Books, Inc., are corporations organized, existing 
and doing business under and by virtue of the laws of the 
State of Pennsylvania with their offices and principal 
places of business located at 33 East Minor Street, Emmaus, 
Pennsylvania. 

Jerome I. Rodale and Robert Rodale are officers of 
said corporations. They formulate, direct and control the 
acts and practices of the corporate respondents. Their 
address is the same as that of the corporate respondents. 

PARAGRAPH TWO: Respondents are now, and have been 
for some time Last past, engaged in the publication, 
advertising, sale and distribution of various books, 
pamphlets and magazines pertaining to diet, diseases and 
the health of mankind. Among, but not all inclusive of 


the books published by respondent Rodale Press, Inc., is 


“The Health Finder", Respondent Rodale Press, Inc., also ) 


publishes various pamphlets and paper back books. Rodale 


Books, Inc., participates in the publishing, advertising 
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and distribution of the books published by Rodale Press, 
Inc., and has also published various pamphlets and paper 
back books, including but not limited to, "How To Eat for 
a Healthy Heart" and "This Pace is Not Killing Us", 
Respondents cause and have caused said packs and 
pamphlets when sold, to be transported from their place 
of business in the State of Pennsylvania to purchasers 
thereof located in various other states of the United 
States, and in the District of Columbia. Respondents 
at all times mentioned herein have maintained a course of 
trade in said books, pamphlets and magazines in commerce, 
as "commerce" is defined in the Federal Trade Commission 
Act. Respondents* volume of business in the sale of said 
books and pamphlets in commerce is and has been substantial. 
PARAGRAPH THREE: In the conduct of their business 
at all times mentioned herein respondents have been a 
substantial competition, in commerce, with other coriore= 
tions, firms and individuals in the sale and distribution 
of books and pamphlets. | 


PARAGRAPH FOUR: In the course and conduct of their 


business and for the purpose of inducing the purchase in 


a 


commerce of said books and pamphlets respondents have made 
certain statements and representations with respect thereto 
in advertisements and promotional material including 
letters, circulars and brochures, sent through the United 
States and into the District of Columbia. 

PARAGRAPH FIVE: Among and typical, but not all 


inclusive, of the statements and representations made 


and appearing in said advertisements are the following: 


"Better Health can mean a lot to you personally. 
Have you ever stopped to think that all the good 
things in life depend upon good health?... 
Wouldn't you like to enjoy one or more of these 
rewards of good health?...Good health and the 
abundant energy that goes with it... Are you 
‘just too tired’ to take a full part in the 
life of your community?...Do you enjoy your 
leisure moments as you should? Or are you so 

' tired you spend most of your leisure time in 
resting and sleeping?... Are you bored and 
discontented because you don't feel well? 
»..Turn page for important message..." 


‘Health Finder, an encyclopedia of Health 
Information from the preventive point of 
view. ANSWERS HEALTH PROBLEMS." 


"Which of the health ideas in this amazing 
book will...(1) Add years to your life? (2) 
Give you more energy? (3) Cut down on your 
doctor and dentist bills? (4) Make you feel 
better than you ever felt before? (5) Help 
your family to achieve health and happiness? 
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«+ eRecommendations for a winter free from 
common colds (pages 260-1)...What is the 

most successful preventative and cure for 
constipation (pages 278-9)...Cancer and 
nutrition (pages 165, 6, 7)...Diet for 
children during polio season (pages 623, 4, 
5)...Prevention of ulcers (page 854)... 

Heart Disease and the use of Vitamin E 

(pages 415, 6-7-8-9)...Use of garlic in 

the treatment of hypertension (high blood 
pressure) (page 388)...Laboratory experi- 
ments indicating that brewers yeast and 

dried liver prevent cancer (page 141)... 
Experiments showing the effectiveness of 

the B complex vitamins in preventing the 
growth of cancer (pages 176-7)...The 

garlic treatment for tuberculosis (page 386) 
---Goiter-what it is, where it occurs, 

what should be done to prevent it (pages 392, 
393-4-5-6+7+8)...Reasons for a salt-free 
diet if you suffer from high blood pressure 
(pages 424-5)...Exciting discovery concerning 
the use of desiccated liver as a means of 
preventing fatigue (pages 450-1-2)...Experi- 
ments which indicate that liver in the diet 
helps prevent cancer (page 452)...Infantile | 
paralysis and vitamin deficiency (pages 625-6- 
7-8-9)...Food and polio (pages 596-7-8-9) 
Polio its cause and prevention by Dr. Virgil 
A. David, New York City (pages 599-603). 


Certain of the advertisements referred to in Para- 


graph Four included testimonials from alleged readers of 


said publication under headings CANCER, HEART DISEASE, 


_ MENTAL HEALTH, POLIO, ULCERS, and ARTHRITIS. 
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PARAGRAPH SIX: Through the use of said statements 


and others not specifically set out herein, respondents 
have represented, and are now representing, directly or 
by implication, in their advertising: 
(1) That readers of the books, "The Health Finder" 
who follow the ideas and suggestions set forth 
therein will: 
(a) Add years to their lives. 
(b) Gain more energy. 
(c) Effectuate savings on medical and 
dental expenditures. 
(d) Feel better than ever before. 
(e) Gain and maintain health. 
(2) That readers of the book, "The Health Finder" 
will find therein the answer to any health problem 
including but not limited to: 
(a) How to free oneself of common colds. 
(b) How to prevent and cure all types of 
constipation, 
(c) How to prevent ulcers. 


How to prevent fatigue. 


iy 


(e) How to prevent goiter, 


(£) How to prevent high blood pressure. — 


(3) That the ideas and suggestions contained in 


"The Health Finder" are effective in the preven- 


tion, relief and treatment of cancer, tuberculosis, 


infantile paralysis, heart disease, arthritis and 


mental illness. 


PARAGRAPH SEVEN: In truth and in fact; 


1. The ideas and suggestions contained in "The 


Health Finder" will not assure readers: 


(a) 
(b) 
(c) 
(a) 
(e) 


An increased life span, 

More energy. 

Savings on medical and dental expenditures. 
That they will feel better than ever before. 


That they will gain and maintain health, 


"The Health Finder" does not contain the answer 


to all health problems and will not enable the 


reader to: 


(a). Free himself of common colds. 


(b) 


Prevent or cure all types of constipation. 


(c) Prevent ulcers. 
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(d) Prevent fatigue. 
({e) Prevent goiter, 
(£) Prevent high blood pressure. 
The ideas and suggestions contained in "The 
Health Finder" are not effective in the preven- 
tion, relief or treatment of cancer, tuberculosis, 
infantile paralysis, heart disease, arthritis, 
or mental illness. Moreover, reliance on the 
advertising statements and representations 
resulting in purchase of the aforesaid book and 
the attendant delay in receiving adequate treat- 
ment promptly, may result in relentless progres- 
sion of these serious diseases, irreparable 
injury to health, crippling, and loss of life. 
Therefore, the statements and representations as 
set forth and referred to in PARAGRAPHS FIVE and SIX were 
and are false, misleading and deceptive. 
PARAGRAPH EIGHT: Included in the advertising of 


"The Health Finder" as set forth and referred to in 


PARAGRAPH FOUR, respondents have advertised, as a gift to 
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purchasers of said book, their publications "How to Eat For 
a Healthy Heart" and "This Pace is Not Killing Us", combined 


in a single volume, 


PARAGRAPH NINE: Among and typical of the statements 


and representations made and appearing in said advertisements 
concerning the publications "How to Eat For a Healthy Heart" 
and "This Pace is Not Killing Us," but not limited thereto, 
are the following: : 


"Did you know that in the United States alone 

773,980 people died of heart disease last year? 
HOW TO EAT FOR A HEALTHY HEART attacks this | 

terrifying problem from a new angle. THIS PACE 
IS NOT KILLING US is also concerned with the | 

heart disease problem. It contains an encet 

vital health message for you." 


"Here's why you should read both of these books 
at once: American men are dying from heart © 
disease five times faster than Italian men - 
ten times faster than Japanese men! Why is 
this so? Is there any hope for Americans? 


"Yes"Mr. Rodale says, there is all the hope 
in the world, if the enigma of heart disease is 
approached as a problem in nutrition... Mr. 
Rodale brings to light many facts about heart 
disease - facts you must consider if you. want 
to Live a long, useful, vital life..." 


"TF you have heart symptoms you won't want to: 
miss this amazing book...." 
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PARAGRAPH TEN: Through the use of said statements 
and others not specifically set out therein respondents 
have represented and are now representing, directly or by 
implication, in their advertising, that the books "How to 
Eat For a Healthy Heart" and "This Pace is Not Killing 
Us" contain information which will be of benefit in 
the prevention, treatment and cure of heatt disease, 
Contrary to said representations said books do not contain 
information which will be of benefit in the prevention, 
treatment or cure of heart disease. Moreover, reliance 
on the advertising statements and representations result- 
ing in purchase of the aforesaid books and the attendant 
delay in adequately treating heart disease promptly, may 
result in irreparable injury vs health and loss of life. 

Therefore, the statements and representations as 
set forth and referred to in PARAGRAPHS NINE and TEN 
were, and are, false, misleading and deceptive. 

PARAGRAPH ELEVEN: The use by the respondents of 
the foregoing, false, misleading and deceptive statements 


in advertising has had and now has the tendency and 


capacity to mislead and deceive members of the purchasing 
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public into the erroneous and mistaken belief that such 
statements were, and are, true and into the purchase of 
substantial quantities of respondents’ books, magazines 


and pamphlets by reason thereof, 


PARAGRAPH TWELVE: ‘The aforesaid acts and practices 


‘ 


of respondents as herein alleged, were and are, all to 
the prejudice and injury of the public and of xespondents' 
competitors and constituted, and now constitute, unfair 
and deceptive acts and practices and unfair methods of 
competition, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. : 
WHEREFORE, THE PREMISES CONSIDERED, the Federal 
; Trade Commission on this 3rd day of April A.D., 1964, 


issues its complaint against said respondents, 
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NOTICE 

Notice is hereby given to each of the respondents 
hereinbefore named that the 8th day of June A.D. 1964, at 
10 o'clock is hereby fixed as the time and Federal Trade 
Commission offices, 1101 Building, 11th and Pennsylvania 
Avenue, N.W., Washington, D. C., as the place when and 
where a hearing will be had before a hearing examiner of 
the Federal Trade Commission, on the charges set forth in 
this complaint, at which time and place you will have the 
right under said Act to appear and show cause why an order 
should not be entered requiring you to cease and desist 
from the violations of law charged in this complaint. 


You are notified that the opportunity is afforded 


you to file with the Commission an answer to this complaint 


on or before the thirtieth (30th) day after service of it 
upon you. An answer in which the allegations of the com- 
plaint are contested shall contain a concise statement of 
the facts constituting each ground of defense; and specific 
admission, denial, or explanation of each fact alleged in 
the complaint or, if you are without knowledge thereof, a 
statement to that effect. Allegations of the complaint not 


thus answered shall be deemed to have been admitted. 
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If you elect not to contest the allegations of fact 
set forth in the complaint, the answer shall consist of 
a statement that you admit all of the material allegations 


| 
to be true. Such an answer shall constitute a waiver of 


hearings as to the facts alleged in the complaint, and 


together with the complaint will provide a record basis on 
which the hearing examiner shall file an initial decision 
containing appropriate findings and conclusions and an 
appropriate order disposing of the proceeding. In Sich 
answer you may, however, reserve the right to submit pro-= 
posed findings and conclusions and the right to appeal the 
initial decision to the Commission under Section 3,22 of the 
Commission's Rules of Practice for Adjudicative Paoweadines: 
Failure to answer within the time above provided 
shall be deemed to constitute a waiver of your right to 
appear and contest the allegations of the complaint dnd 
shall authorize the hearing examiner, without further 
notice to you, to find the facts to be as alleged in the 
complaint and to enter aninitial decision containing! stick 


findings, appropriate conclusions and order, 
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The following is the form of order which the Com- 
mission has reason to believe should issue if the facts 
are found to be as alleged in the complaint. 

If IS ORDERED that Rodale Press, Inc., a corporation, 
and its officers, and Rodale Books, Inc., and its officers, 
and Jerome I, Rodale and Robert Rodale, individually and as 


officers of said corporations, and respondents' representa- 


tives, agents, and employees directly or through any corporate 


or other device, in connection with the offering for sale, 
sale or distribution of the books entitled "The Health 
Finder", “How to Eat For a Healthy Heart", "This Pace is 
Not Killing Us", or any other book or books of the same or 
approximately the same content, material and principles, 
whether sold under the same name or names or any other name 
or names, in commerce as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith cease and desist 
‘from representing in advertising, directly or by implication, 
that: 

1. Readers of the book "The Health Finder" who 

follow the ideas and suggestions set forth 


therein will: 


a ES) a 


(a) Add years to their lives. 
Gain more energy. 
(c) Effectuate savings on medical and 
dental eiater 
(d) Feel better than ever before. 


(e) Gain and maintain health. 


Readers of the book "The Health Finder" will 


find therein the answer to every health 
problem, or, specifically, to: 
(a) How to free oneself of common colds. 
(b) How to prevent all types of constipation. 
(c) How to prevent ulcers, : 
(d) How to prevent fatigue. | 
(e) How to prevent goiter. 
(£) How to prevent high blood pressure. 
3. The ideas and suggestions contained in “The 
Health Finder" are effective in the prevention, 
relief or treatment of cancer, tuberculosis, ; 
infantile paralysis, heart disease, arthritis, 
or mental illness. : 
4. The books "How to Eat For a Healthy Heart" 
and "This Pace is Not Killing Us" contain tne! 
opiation which will be of benefit in the 


’ prevention, treatment or cure of heart disease. 
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IN WITNESS WHEREOF, the Federal Trade Commission 
has caused this, its complaint to be signed by its 
Secretary and its official seal to be hereto affixed, at 
Washington, D. C., this 3rd day of April, 1964. 


By the Commission. 


/s/ Joseph W. Shea 
Joseph W. Shea, 


Secretary 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


) 
In the Matter of ) 
) 
) 


DOCKET NO. 8619 
RODALE PRESS, INC., et. al. | 


ANSWER BY RESPONDENTS 


Respondents, by their attorneys, answer the Complaint 
as follows: | | 

1. Respondents admit the allegations of the first 
subparagraph of paragraph ONE of the Complaint. As to the 
second subparagraph thereof, respondents admit that the 
individual respondents are officers of the corporate respond- 
ents and that their addresses are as alleged, but deny the 
remaining allegationsof the second subparagraph. 

Respondents further allege that the individual sao sta 
ents, Jerome I. Rodale and Robert Rodale, exercise only 
general, over-all] supervisory responsibility for the policies 
of the two corporate respondents, both of which are substantial 
separate entities and organizations, together employing 


approximately 130 personnel, and each having other officers 
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besides the individual respondents, and separate departmental 
heads, both editorial and business, including sales managers, 
advertising directors, circulation managers and editors, and 

both retaining accountants and attorneys. 

Respondents further allege that neither of the indi- 
vidual respondents exercise control over the initiation, 
formulation, preparation, and dissemination of the advertising 
of the corporate respondents, the practices herein complained of. 

2. Respondents deny the allegations of the first sub- 
paragraph of paragraph TWO of the Complaint, and allege that 


respondent Rodale Press, Inc. does not now publish any hard 


cover books of any kind, and that respondent Rodale Books, Inc. 


does not, and has not, published any magazines except Quinto- 
Lingo, a foreign language magazine. Respondents deny that the 
individual respondents publish any books or other publications, 
and further allege that respondent Rodale Books, Inc. publishes 
many other books not related to health, including books in the 
field of language, both English and foreign, and horticulture, 
and other subjects, directed both to lay and professional 
readers. 

Respondents further allege that the books published 


in the health field by respondent Rodale Books, Inc., 
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which are at issue in this proceeding (i.e., "The Health 


Finder", "How to Eat for a Healthy Heart", and "This Pace 
is NOT Killing Us"), are properly described as pertaining to 
the prevention of illness and maintenance of good health 
through adherence to good health regimens; specifically, 
that the book "The Health Finder" is an extensive compendium 
of health Snformacton covering hundreds of topics and including 
the opinions and comments of its editor, and reports on 
published experiments and other articles appearing in leading 
scientific and medical journals, and recommendations and con= 
clusions of medical authorities also found in such journals. 
The allegations of the second subparagraph of paragraph 
TWO are admitted, subject to the allegations above with respect 
to the publishing activities of the corporate respondents, 
and the denial of such activities by the individual respondents, j 
which allegations are included by reference hereinafter in this 
Answer wherever applicable. ! 
3. Respondents deny the allegations of paragraph 
THREE of the Complaint with respect to Rodale Press, Inc. and 
the individual respondents, and are without knowledge and 


belief as to the extent, if any, that respondent Rodale Books, Inc. 


ws ly ses 


and the books in issue in this proceeding are in competition, 
in commerce, with other concerns or books. 

4. Respondents admit the allegations of paragraph 
FOUR of the Complaint with respect to respondent Rodale Books, 
Inc., and deny that the individual respondents and corporate 
respondent Rodale Press, Inc. now prepare and disseminate any 
advertisements for the books in issue, or other books. 

5. Respondents deny that the language quoted and/or 
described in paragraph FIVE of the Complaint is “typical” of 


the representations made in the advertising of "The Health 


Finder". Respondents further allege that such language is 


found in an advertisement for "The Health Finder" which has 
not been disseminated in over four years, and that this 
language, as it appears in the Complaint, has been taken out 
of the context of the entire advertisement, as it actually 
appeared, that the entire structure and emphasis of the adver- 
tisement have been improperly rearranged in the Complaint, 
thereby unfairly distorting the meaning and content of the 
advertisement, a copy of which, as it actually appeared, is 
attached hereto as "Exhibit A". 

Respondents further allege that all testimonials 


included in the advertisement and referred to in paragraph 


oe § 


FIVE of the Complaint, are genuine, unsolicited communica~ 


| 
tions from readers. 


6. Respondents deny the interpretation of the adver- 
tisement which is set forth in paragraph SIX of the Complaint 
or that Respondents are now making the representations in 
their advertising which are alleged in paragraph SIX. Respond- 


ents further allege that all of the representations in the 


advertisement referred to in the Complaint are either expressions 


of opinion of the publisher regarding the validity of the 


ideas, suggestions, or other matters included in"The Health 


Finder", or are brief and accurate references by page to 


subjects found in "The Health Finder". 


7. %In answer to the allegations of paragraph SEVEN 


of the Complaint, Respondents deny that the statements and 
representations included in the advertising of "The Health 
Finder" are false, misleading or deceptive in any reepect, 
and allege that to the contrary, respondents’ advertheing is 
truthful in every respect. 

Respondents further allege: 

(i) The allegations are based on eeieces 

interpretations of the advertdsenent quoted in paragraph FIVE 
of the Complaint, as alleged above in paragraph SIX of this 


Ansver, 
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(ii) such advertisement or any other advertising 
for "The Health Finder” does not, directly or indirectly, 
or in any respect, "assure" readers of the alleged benefits 
set forth in subparagraph 1 (a through e) of paragraph SEVEN 


of the Complaint; 


(iii) such advertisement or any other advertising 


for "The Health Finder" does not, directly or indirectly, or 
in any respect, represent that "The Health Finder" contains 
the answer to "all" health problems or that the book includes 
other than the author's ideas and opinions, reports on 
published experiments, and other articles appearing in 
scientific sed medical journals, and recommendations of medical 
authorities, pertaining to the various conditions in subparagraph 
2 (a through £) and subparagraph 3 of the Complaint; 
(iv) the advertising for "The Health Finder” in 

no way will delay or have any effect on the readers’ pro- 
curement of medical treatment for serious diseases or other 
conditions which they are suffering. 

8. Respondents admit the allegations of paragraph 
EIGHT of the Complaint with respect to respondent Rodale 


Books, Inc., and deny that the individual respondents and 


ay ge 


respondent Rodale Press, Inc. disseminated any advertising 
on behalf of the books mentioned in paragraph EIGHT of the 
Complaint. 

9. Respondents admit that the quoted language 
appearing in paragraph NINE of the Complaint is extrabecd 
from an advertisement for the books "How to Eat for a 
Healthy Heart" and "This Pace is NOT Killing Us", which 
advertisement in complete form is attached hereto as “Exhibit B". 

10. Respondents deny the allegations of paragraph 
TEN of the Complaint in that it misinterprets the advertise- 
ment referred to in paragraph NINE of the Complaint, which 
advertisement is truthful in all respects. Respondents 
further deny that the advertising for the books in issue will 
in any way delay or affect the procurement of adequate. medical 
treatment for heart disease. 

11. Respondents deny the allegations of paragraph 


ELEVEN of the Complaint. 


12. Respondents deny the allegations of paragraph 


TWELVE of the Complaint. 


o-§c= 
SECOND DEFENSE 


The Complaint contravenes the provisions of the 
First Amendment in that it challenges, and would foreclose, 
expressions of opinions and ideas disseminated in connection 
with the distribution of books, and in that it purports to 
make the Commission the censor of ideas and the arbiter of 


books. 
THIRD DEFENSE 


The Complaint exceeds the jurisdiction of the Federal 
Trade Commission in that it seeks to extend the Commission's 


authority, contrary to the mandate of the Congress under the 


Federal Trade Commission Act, into an area involving the 


dissemination of ideas and opinions regarding the merits of 


books. 


FOURTH DEFENSE 


The advertising which is challenged in this Complaint 
was discontinued over four years ago, and no public interest 
would be served by the proceedings herein or the issuance of 


an order against respondents. 


Oe 
FIFTH DEFENSE 


The advertising in issue has no capacity to deceive 
readers in view of the generality of the principal state- 
| : 
ments actually appearing in the advertisement and the 


repeated emphasis in such advertising to the accurate 


fact that the book contains "ideas", "suggestions" and 


"beliefs" of the author, and reports on published 
"experiments" and similar articles found in medical 
journals. In attacking this advertising the complaint, 


therefore, necessarily attacks the contents of the book, 


which is censorship. 


Respectfully submit ted, 


arradieY 


lea 


: yp caUA 
Stuart J.“Lan 


Arnold, Fortas & Porter 
1229 - 19th Street, N.W. 
D. C. 20036 


1701 Delancey Street 
Philadelphia, Pennsylvania 


Attorneys for Respondent 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


) 
) 
, DOCKET NO. 8619 


RODALE PRESS, INC., ET. AL. 


Respondents’ Pre-Trial Statement 


In accordance with the Hearing Examiner's order of 
June 30, 1964, respondents submit this pre-trial statement. 
For eonventence, att of our comments are included in this 
single document, except for the enersndi of Points and 
Authorities which is filed separately. 

We have endeavored to make as substantial a response 
to the Examiner's order as is possible. “However, the statement 
filed by Counsel supporting the Complaint on July 13, 1964 
does not inform us as to the "substance" of the testimony 
of the seven expert witnesses which he intends to call in this 
proceeding, as required by paragraph 3.b.(1) of the Examiner's 
order. Commission Counsel has the burden of going forward 
in this case. Particularly in view of the generality of the 
charges in the complaint, it is impossible for respondents to 
determine what expert witnesses should be called on their 
behalf until they have been apprised of the nature of the evidence 


which complaint counsel plans to present in his case. 
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However, to avoid prolonged proceedings over the 
matter and the preparation and submission of further statements 
and documents by complaint counsel, we propose that Commission 
Counsel make available to us for interview the seven expert 
witnesses whom he intends to call in his case. By this 
simple and informal device we believe that, following these 
interviews, respondents will be in a position to complete 
selection of their witnesses and the preparation of their 
defense so that the case can readily proceed to trial. 


I. Statement of Issues 


We accept complaint counsel's statement of the 


issues except in the following respects: 

a. Respondents do not contest the fact that the 
statements and reivesentertone made in paragraph 9 of the 
complaint are typical of the advertisement for the books 
How to Eat for a Healthy Heart and This Pace is NOT Killing Us. 
Issue No. 3 as designated by complaint counsel is, therefore, 
not an issue at all. 

b. Issue No. 4 should not be reached until it is 
determined whether the allegations of the complaint have 
properly interpreted the advertising claims which are| set 
forth in the advertisements included in paragraph 6 aie 9 of 


the Complaint. Respondents have denied that these advertisements 


rk a 
have been properly construed by the complaint. This is 
discussed more fully in the accompanying Memorandum of 
Points and Authorities. Also, respondents not only assert 
that the challenged advertising is truthful in all respects 
but categorically deny that the purchase of the books in 
question would cause any delay in receiving adequate treat- 
ment in the case!of persons suffering from serious diseases 
as alleged in the complaint. 

“¢.. Additional issues which are raised in this proceed- 
ing, not included in complaint counsel's list are: 

(i) Whether the complaint in challenging the 
advertising for the books in question is in effect attacking 
the contents of these books. Such an attack amounts to 
censorship. 

(ii) Whether the complaint exceeds the jurisdiction 


of the Federal Trade Commission under the Federal Trade 


Commission Act, as well as under the Constitution of the 


United States. 
II. Witnesses 
As noted above, it is impossible for respondents 
to select expert witnesses or ascertain the substance of their 


testimony without being apprised of the nature of the 


md *“ cl 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
; DOCKET NO. 8619 
RODALE PRESS, INC., ET. AL. 


Memorandum of Points and Authorities 
Submitted by Respondents 


Introductory Statement 

Respondents assert that the advertising which has been 
challenged in this proceeding is truthful in all respects. 
In addition, however, the proceeding raises fandamcnted legal 
questions. 

In the first place, as we shall show, this case presents 
aponeaae Conse eEetonsT and legal issues with respect to the 


legality of challenging advertising for books which in reality 


attacks the very contents of the books. While the Commission 


is purportedly proceeding under the guise of challenging 


respondents’ advertising, the case plainly involves an attack 
on the merits of respondents’ books. In short, this proceeding 
puts the Federal Trade Commission in the posture of censoring | 
books, an activity which is prohibited under the Constitution 
as well as the Federal Trade Commission Act. As Gommlsstones 
Elman stated in dissenting from the issuance of the Complaint 


here: 
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"the proceeding invades an area which 
Congress, in conferring upon the Commission 
jurisdiction to prevent false and deceptive 
advertising never intended the Commission to 
enter and which, moreover, is barred by the 
provisions of the First Amendment.. (Letter 
of February 28, 1964, to Respondents by 
Secretary of the Federal Commission.)" 


There are also other important legal issues involving 


the appropriate standards for interpreting the Complaint which 
are interwoven with the Constitutional issues raised here. 
Finally, the fact that the advertisement was discontinued 
ever four years prior to the issuance of the Complaint presents 


a further legal defense in this case. 


I. The Complaint Erroneously Interprets Respondents‘ 
Advertising Claims 


The Complaint challenges in principal part certain 
advertising for The Health Finder which represents that readers 
who follow the “ideas and suggestions" in the book will 

Add years to their lives. 

Gain more energy. ; 

Effectuate savings on medical and dental expenditures. 
Feel better than ever before. 

Gain and maintain health. 

(Complaint, Paragraph Six.) 

The Complaint then challenges these claims as 
false on the ground that the ideas and suggestions do not 


"assure" readers of these benefits. In the first place, there 


is nothing in the advertisements which can be construed as 


a oes 


assuring readers of benefits regardless of their health and 
condition. As the Court stated in International Parts 
Corporation v. FIC, 133 F. 2d 883 (7th Cir, 1943): 

"The Commission cannot interpolate into the 

petitioner's representations words not there, 

and then find the petitioner guilty of mis- | 

representation because the petitioner's product 

does not meet the Commission's revised repre- 

sentations. . ." 

Moreover, the generality of the purported claims 
challenged here in themselves plainly defeat any basis: for 
condemning this advertising, and the Complaint itself specif- 
ically recites that the advertising refers only to the "ideas 
and suggestions" in the book. See Complaint, Paragraphs Six, 
Seven. The advertising is nothing more than expressions of 
opinions concerning the value of the book, and an accurate 
description of the contents of the book. 


1. The principal theme of the advertisement is/set 


in the heavy-print banner at the top which states: "Which of 


the health ideas in this amazing book will...(1) add years to 


your life? (2) give you more energy? (3) cut down on your 

doctor and dentist bills? (4) make you feel better than you 
ever felt before? (5) help your family to achieve health and 
happiness?" These statements are plainly not representations 


of fact. The ordinary reader will recognize these as expressions 


a ees 


of opinion, as advocacy, or, at most, as typical of salesman- 
ship employed in the sale of books. They are plainly not 
subject to challenge. As Commissioner Elman noted recently 


in Universe Company, Docket No. 8538, 3 CCH Trade Reg. Rep., 
paragraph 16,664 (November 7, 1963): 


“The Commission's responsibility is to prevent 
deception of the gullible and credulous, as well 
as the cautious and knowledgeable . . . This 
principle loses its validity, however, if it is 
applied uncritically or pushed to an absurd 
extreme. An advertiser cannot be charged with 
liability in respect of every conceivable mis- 
conception, however outlandish, to which his 
representations might be subject among the 
foolish or feebleminded . .. A representation 
does not become 'false and deceptive’ merely 
because it will be misunderstood by an insig- 
nificant and unrepresentative segment of the 
class of persons to whom (it) is addressed." 


2. The remainder of the advertisement correctly 
reflects the contents of the book and thus can in no way be 


regarded as misleading. The first paragraph accurately notes 


‘the fact that the book contains a great deal of medical knowledge 


found in "medical journals" and "medical axchives.'/ The 


rest of the text of the advertisement takes special pains to 


1/ The fact of the matter is that the book is a compendium 
of health information derived from authoritative medical 
and other scientific journals such as the Journal of the 
American Medical Association, the American Heart Journal, 
Journal of the Canadian Medical Association, Psychosomatic 
Medicine, the leading British medical joyrnal The Lancet, 
and many other publications of similar vein. 


on 
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indicate that the book contains, in addition, the ideas and 
opinions of the editor, J. I. Rodale, on health matters. 
Thus, to quote the advertisement: 


"(The book) can give you a wonderful new conception 
of health. . . Mr. Rodale believes that such health 
rules are a determining factor in dealing with the 
degenerative diseases . . . We sincerely believe 
that the HEALTH FINDER can be worthhmdreds of | 
dollars to you! We believe it will show you how 

to go through life confident and happy . . . You 
don't have to take our word for the value of the 
HEALTH FINDER . . . If, when you receive the book, 
‘you are not convinced that it will be worth many 
times its cost to you, (it may be returned with a 
refund)." (Emphasis supplied) 


This advertisement tells the public that Mr. Rodale 


has a conception of health, based on a great deal of informa- 


tion, which is included in the book. It tells the reader that 
Mr. Rodale believes his conception is the key to health and 
happiness. But this advertisement does not suggest that 

Mr. Rodale's beliefs are more than beliefs, or that they are 
based on anything more than the information and opinions dis- 
closed in the book. There are no legal principles, as we 
shall show, which permit the FTC to challenge savertising 
which recites the fact that a book contains the honest beliefs 


and opinions of its author. 


mG es 


3. The complaint is also erroneous in its interpretation 
of the portions of the advertising covering the specific con- 
tents of the book. The complaint construes the small print 
columns appearing in the advertising showing some of the various 


topics included in the bock as representing that readers of the 


book will find answers to "all" health problems, including 


(a) to free oneself of colds. 
{b) to prevent and cure all types of constipation. 
(c) to prevent ulcers. 
* (d) to prevent fatigue. 
(e) to prevent goiter. 
(£) to prevent high blood pressure. 


The conplaint further asserts that the contents of the book 
will help in the prevention and treatment of cancer, tuberculosis 
and other diseases. 

This plainly cannot be sustained. There is no repre- 
sentation that the book answers "all" health problems. This 
portion of the advertising sets forth nothing more than an 
index of topics contained in the book, in the form of the titles 
actually appearing in the book. 

The topic headings themselves are not asserted as 


representations of absolute fact or cures. For example: 

(1) The first topic in the list is as follows: "A 
suggestion that may save you scores or hundreds of dollars in 
@ental bills over the years." Then comes the statement which 
apparently is challenged in the complaint: "Recommendations 


for a winter free from common cold." 
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(2) Other challenged topic headings such as Benker and 
nutrition" imply a discussion, an exposition, not that the mate- 
rial will present a "cure" of some kind. The same is true of 
"Use of garlic in the treatment of hypertension," "Reasons for 
a salt-free diet if you suffer high blood. pressure," gaa "Pood 
and polio." Other titles even more clearly indicate that the 
author is merely presenting a version on the subject: "Laboratory 
experiments indicating that brewer's yeast and red liver prevent 
cancer," "Experiments showing the effectiveness of the B complex 
vitamins in preventing the growth of cancer" (pages 176-177), 
"Experiments which indicate that liver in the diet helps prevent 


cancer" (page 452). These are typical of the wide range of 


topics referred to in the advertisements. 


These references to "experiments" and "recommendations" 


elainiy represent that the information is not conclusive or 
definitive, but merely an exposition of medical or other tech- 
nical developments in this area. Also, the matters referred to 
are in fact "experiments" and thus the advertising is 100 per cent 
accurate in such references. 


It is evident that none of the above titles purport or 


can be interpreted to make specific prevention or curative claims, 
but rather, are merely references to topics included in The Health 
Finder. There can be nothing misleading in advertising what 


topics of information are contained in The Health Finder. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


RODALE PRESS, INC., DOCKET NO. 8619 
a corporation, et al. 


PRE-HEARING ORDER NO. 1 
In accordance with Section 3.8 of the Commission's 
Rules of Practice for Adjudicative Proceedings, a pre- 


hearing conference was convened before the undersigned 


on July 22, 1964, in the 1101 Building, Washington, 


D. C. Said conference was attended by Garland S. 
Ferguson and Richard W. Whitlock, as counsel in support 
of the complaint, and Thurman Arnold, Stuart J. Land 
and Morton J: Simon on behalf of respondents. The 
discussions at said pre-hearing conference were steno- 
graphically transcribed by agreement of counsel. 

The following stipulations, admissions and agree- 
ments were made: 

A. As to the Issues 

1. The only issue raised under Paragraph One of 

the complaint is whether the individual respondents 


formulate, direct and control the acts and practices of 


the corporate respondents. It is stipulated that 
Jerome I. Rodale is chairman of the board, and that 
Robert Rodale, his son, is presetdent, of the esuporess 
respondents. Counsel will endeavor to stipulate other 
facts relating to the issue of control by the indivi- 
dual respondents, including their stock iiaerania cane 
their connection with the acts and practices challenged 
by the complaint. With respect to the other allega- 
tions in Paragraph One, it is stipulated, (a) chat 
Jerome I. Rodale started in the publication business in 
1931, was in partnership with his brother until 1947, 
‘and operated the business as sole proprietor from 1947 
to 1953, (b) that Rodale Press, Inc., was incorporated 
in 1953 in Pennsylvania, and (ec) that Rodale Books, Ine., 
was incorporated in 1954 in Pennsylvania. 

2. There is no substantial issue under Paragraph 
Two of the complaint. The qualified denial in respon- 
dents' answer is due to the fact that the complaint 
attributes to both corporate respondents the publication 
of all of the works alleged. It is stipulated that 
Rodale Books, Inc., sells hard back books, such ae 


"The Health Finder", and that Rodale Press, Inc., 


sells soft back books, such as "How to Eat for a Healthy 


Heart”. Counsel will endeavor to stipulate such other 
facts as may be material relative to the publications 
of these respondents. With respect to the particular 
types of publications which each of the corporate 
respondents sells, it is stipulated that such publi- 
cations are transported in commerce. It is further 
stipulated that the gross sales of Rodale Press are 
approximately $2,000,000 annually, that the gross 
sales of Rodale Books are $450,000 annually, and that 
their volume of sales in commerce was and is substantial. 
3. Counsel will endeavor to stipulate the facts 
relative to whether the corporate respondents are in 
substantial competition, in commerce, with others in 


the sale and distribution of books and pamphlets, as 


alleged in Paragraph Three of the complaint. 


4, The only issue raised under Paragraph Four of 
the complaint is whether Rodale Press has engaged in 
the activities there alleged with respect to any of 
the publications involved in this proceedings. Counsel 
will endeavor to stipulate the relevant facts in this 
regard. 

5. The issues raised under Paragraph Five of the 


complaint are (a) whether the quoted statements are 


typical, and (b) whether they reflect current advertise- 


ments. It is stipulated that the full advertisement 

in which such statements appeared is as set forth in 
Exhibit A attached to respondents! answer. It is also 
stipulated that this advertisement was last disseminated 
on April 5, 1960. Counsel will endeavor to stipulate 
the other facts relative to the advertisements which 
succeeded that quoted in the complaint. | 

6. The issue raised with respect to Paragraph 
Six of the complaint is whether the quoted statements 
may properly be interpreted as constituting represen- 
tations of the type therein set forth. Complaint 
counsel do not propose to call so-called "public" 
witnesses to testify as to their impression of the 
statements, but will rely solely on the advertisements 
themselves. 

7. With respect to Paragraph Seven of the gomplaint. 
it is respondents! position, (a) that it improperly 
challenges opinions appearing in respondents’ publica- 
tions, in violation of the First Amendment to the 
Constitution, (b) that respondents do not make represen- 
tations as broad as those alleged in the complaint, 


and (c) that to the extent respondents' statements may 


pe so interpreted, they are true. 


8. Counsel will endeavor to stipulate which of 


the corporate respondents promulgated the advertising 
alleged in Paragraph Eight of the complaint. 

9. Paragraph Nine is admitted. It is stipulated 
that the f:1l advertisement from which such statement 
is taken is as appears in Exhibit B attached to 
respondents’ answer. 

10. With respect to Paragraph Ten of the complaint, 
respondents deny that the statements in issue may be 
interpreted as therein alleged, but contend that to the 
extent they are subject to such interpretation they 
are true. 

11. Counsel will endeavor to stipulate the number 
of their books and pamphlets which have been purchased, 
as alleged in Paragraph Eleven of the complaint. In 
other respects, the allegation is denied. 

B. As to Procedure 

1. Complaint counsel and counsel for respondents 
will confer regarding the matters hereinabove referred 
to as being subject to further stipulation, and will 
attempt to reach agreement thereon not later than 


August 25, 1964. 


2. Complaint counsel will supply counsel for 
respondents with copies of such of their documentary 
evidence as are not now in respondents! possession, 
and counsel will endeavor to stipulate the authenticity 
of complaint counsel's documentary evidence not later 
than August 25, 1964. : 

3. Complaint counsel will supply to counsel ‘for 
respondents, by August 25, 1964, a narrative statement 
of the testimony of each of their medical witnesses, 
the names and curriculum vitae of which were heretofore 
supplied to counsel for respondents pursuant to the 
undersigned's Order Convening Pre-Hearing Conference. 

4, Counsel for resp ndents will supply complaint 
counsel, by September 16, 1964, with (a) a list of 
their medical witnesses, their curriculum vitae, pnd a 
narrative statement of the testimony of such witnesses, 
and (b) copies of medical publications and other 
documentary proposed to be offered in evidence. 

5. Copies of all statements, witness lists, 


stipulations, and documents supplied to opposing counsel 


will also be supplied to the hearing examiner. 


6. A further pre-hearing conference will convene 


herein on September 21, 1964, at 10:00 a.m., in Room 


7312, the 1101 Building, llth Stdeet and Pennsylvania 
Avenue, N. W., Washington, D. C., at which counsel 
will report on the progress made, and at which 
arrangement will be made for the scheduling of 
hearings. 

7. The transcript of the pre-hearing conference 
held herein shall be a part of the record in this 


proceeding. 


NOW, THEREFORE, pursuant to Section 3.8 of the 


Commission's Rules of Practice, 

IT IS ORDERED that this proceeding shall be 
conducted in accordance with, and shall be controlled 
by, the foregoing, unless this order is modified for 


good cause shown, to prevent manifest injustice. 


/s/ Jonn Lewis 
Jom Lewis, 
Hearing Examiner. 


August 7, 1964. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


) 
) 
DOCKET NO. 8619 


RODALE PRESS, INC., et al. 


RESPONDENTS’ MOTIONS TO DISMISS TEE COMPLAINT 
OR IN THY ALTERNATIVE TO CERTIFY THE QUESTIONS 
PRESENTED TO THE FEDERAL ‘TRADE COMMISSION 


1. Motion to Certify to the Commission the Question 

as to yhether this Complaint is In Accord with 

Wise Prevention Policy | 

This Motion is in three parts. The first is based 
upon the discretionary power of the Federal Trade Commission 
to discontinue proceedings which are of no present significance 
and vhich are therefore a waste of both the Commission's tine 
and money and constitute unecessary harassment of the ree 
spondents. : 

Respondents move that the Examiner certify the 
question to the Federal Trade Commission to ascertain whether 
or not the continuance of this proceeding is in the interest 
of useful and practical application of the jurisdiction of 


the Federal Trade Commission. 


Se 
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At the outset of these procecdings, an attempt was 
made on the part of the Commission’s staff ro negotiate a 
consent decree. Respondents could have signed such a decree, 
discontinuing the advertising which had already been dis- 
eontinued, designed to sell a book which is now practically 
out of print, without financial less er inccnavenience. But 
the respondents bave refused to do so as a matter of principle. 
They are proud of the health infomsetion which they have been 
distributing for years. Their bocke and pamphlets are, they 
believe, the best in the field and the most carefully pre- 
pared. They rezard the Commission's complaint as an assault 
on their integrity end on the truth of their opinions. The 
beok is a compendius of medical opinion current at the time. 
Every statement in the book is backed by respectable medical 
authority. He have submitted these authorities along with 


our summary of what our witnesses are going to testify to. 


“Without exception, respondents’ witnesses will testify that 


the beek as a whole will have a significant beneficial effect 
on the health of anyone who reads it aud follows its advice, 
end thet if there be any mistakes in the book they are not 
harmful. It follows from this that anyone who follows the 


advice in the book will Live lcazer and feel better. 
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In the light of this announced policy of the 


President, we think.it would be appropriate for us to 

appear as citizens before the Commission to call to the 
attention of the Cormission the violation of adninistrative 
Giscretion involved in the prosecution of this case and the 
conflict between it and the policy laid down by the President. 
Such a submission would, of course, be outside the wnee of 
procedure of the Commission. But we conceive it to be our 
duty to take all steps to save our clients from the tarse 

and useless expenditures which the further prosecution of 
this case will cost then. 

But before resorting te a submission to the Comission 
outside its regular procedure, we think we should first present 
the question of the wise use of the Commission's discretion 
vith respect to prosecuting useless cases to the Exeminer. 

In this part of our motion we are not presenting 
any technical or legal peints. We concede that this ease 
is not in a purely technical sense a moot case. But in F:} 
practical sense the issues here are completely moot. : The 
theoretical possibility may still exist that Sessonaanes 
will re-advertise this obsolete book and again use the 


advertising which the complaint attacks. But any man of 


common sense knows that the respondents have no financial 
interest in doing so. The health literature which they are 
now circulating has been revised. Hone of the advertising 
of their present publications has beea attacked by this 


complaint. It will be time enough to renew this ccmpiaiat 


when respondents again begin to sell these out-of-date books 


by advertising methods to which the Coamission objects. 

So far we have been referring to the case against 
the advertisements cf the Health Pindsor because it is with 
respect to that book of 900 pazes that the brunt of the 
expense of expert witnesses and the examination of expert © 
testinony will occur. But the same considerations apply to 
the smaller pamphlets How to Eat for a Healthy Heart and 

bis Pace is Not Filline Us. Both of these pamphlets are 
out of dates they are also cut of print, There has been 
no ettack upon the present acvertising for sale or distribu- 
tion cf the revised and up-to-date health literature published 
by respondents. 

In a2 number of cases where discontinuance of the 
challenged practices has taken place, the proceedings have 
been dismissed as not serving any public interest. Grezon- 


Washinston Plywoed Co. v. FIC, 194 F.2d 48 (Sth Cir. 1952} 


« jlb< 


(Giscontinued six years before complaint issued); Stokloy- 
Ven Comp, Inc. v. FRC, 246 F.2d 458 (7th Cir. 1957) (prace © 
tices discontinued before complaint issued and had oe been 
committed for over four years); Arsus Cameras, Inc. 5 51 F.f.C. 
405 (1954); Oneida, Ltd., 55 F.T.C. 1669 (1958); uildroct Co., 
Inc,, 49 F.7.C. 1578 (1953). : 

These cases are not strictly in point as legal 
precedents. That is because in all of them the respondents 
came in on bended knees and acknowledged the error of their 
previous ways. In the case et bar the respondents will not 
be harassed into making any concessions which would be a 
slur upon what is probably the best health literature that 
has been popularly distributed in this country, as mooeane 
from the summary cf the testimony of respondents’ experts. 
But the cases do add weight to the common-sense acguzent 


that a prosecution should not be continued where it will 


“have no practical effect except that of harassing the 


respondents. 


* % aK 


I regard this as highly doubtful. But certainly an author's 
honest epinion of his oym book or anyone else's book, pub- 
lished to promote the sale of that book, is free from 
challenge under the Constitution of the United States. 

If this was not clear at the outset (and it seems 
not to have been clear to the majority of the Commission 
when they authorized this Complaint), it has certainly beccme 


clear after the submission of the issues made at the pre- 


trial conference, The respondents are not selling any 


products whatever. It has been established that the re- 
spondeats are not even promoting the sale of other people's 
products. Their sole business is in the fleld of publication 
of books and pamphlets. There is no charge that their opinions 
are dishonest. ‘he Constitution therefore protects their right 
to publish the books and to give their honest opinions about 
the value of those books through the mails, over radio and 
television, and in the advertising colums of the newspapers 
and magazines. Tae Examiner should terminate the harassment 
of this proceeding now, not only in the interests of justice 

to the respondents but also in the interests cf the Federal 


Trade Commission itself. 
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3. As a Final Ground for Dismissal of this Complaint 
Respondents Urge that on the Record that has been 
Develoved at the Pretrial Hearings, even under the 
Test of the Witkower Case, the Prosecution of this 
Complaint Should be Dismissed 


The Witkower cease involved fraudulent representations 
of fact. But the Examiner went further, completely disregarding 
the Court of Appeals*® decision in Koch and Scientific Manufac- 
turing Company (cited above) and heard expert testimony as to 
the correctness of the opinions contained in the book involved 
in that case. The Examiner concluded (57 F.T.C. at 206-07): 

"Tr is concluded that there is no respectable 

body of medical opinion or record to support 

the enunciated theories contained in the book 

"Arthritis and Cormon Sense’ and in fact there 
' is no credible expert or other testimony of 
record, worthy of consideration or belief, in 


substantiation of the theories of the book. - 
(Emphasis supplied.) 


In affirming this decision against the acces objec- 


tion, the Commission again stressed the absence of any value 
in the publication, noting that (57 F.7.C. at 217): 

“the record conclusively establishes that 

respondent's dietary regimen bas no thera~ 

peutic value for correctinz arthritis end 

related disorders or relieving their syap- 

toms.“ (Emphasis supplied.) 

The Witkower decision was also buttressed by the 


finding that the respondents had misrepresented the author's 
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qualifications as a Ph.D. of wide repute; it was over- 
whelmingly established that in fact he had no earned degree, 
but hed purchased a doctor‘*s degree from a diploma mill. 
See 57 F.T.C. at 193-97, 216. As the Commission concluded 
(57 F.T.C. at 221): 

"In short, instead of being represented as 


scientific theories and opinions advanced 


by a layman and unsupported by probative 
clinical evidence, certain of the premo- 
tional activities impute to the author's 
theories and opinions the status of proved 
scientific facts." (Euphasis supplied.) 


We think we have established that the Commission 
cannot challenge even the most cbviously erroncous state- 
ments in the book. Nevertheless, if the Witkower decision, 
which has never been reviewed by a federal court, is regarded 
as valid, the record of the pretrial hearing shows that 
respondents’ book is a thoroughly prepared treatise, the 
Statements in which are backed by respectable authority. 
therefore, applying the test of Witkower, the Complaint 
should be dismissed on the pretrial record. 


Respondents’ witness, Dr. Cheraskin, will testify 


that he has examined the advertising in question and has 


reviewed the contents of the Fealth Finder and believes that 


Me a a 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


DOCKET NO. 8619 


RODALE PRESS, INC., et al. 


ANSWER TO RESPONDENTS’ MOTION 

TO DISMISS THE COMPLAINT OR TO 

CERTIFY CERTAIN QUESTIONS TO 
FEDERAL TRA _ 


To Hearing Examiner, John Lewis: 

COME NOW counsel supporting the complaint in answer 
to respondents’ motion to dismiss the complaint or in 
the alternative to certify certain questions raised in 
their motion to the Commission, and in opposition phere 


to state as follows: 


- Respondents list their questions contained in said 


motion in the following manner: 


1. "....the Question as to whether this 
complaint is in accord with Wise 
Prevention Policy" (RM. 1); 


".,...the Legal Issues as they appear 
from the Pretrial Record Must All be 
Decided in Favor of the Respondents" 
(RM. 12); 

"....0n the Record That has been 
Developed at the Pretrial Hearings, 


even under the Test of the Witkower 

Case, the Prosecution of this 

Complaint Should be Dismissed". 

(RM. 27). (RM. as used herein desig- 
- nates Respondents! Motion). 


x HH HEH HE 

It was asserted by counsel supporting the complaint 
at the prehearing conference, and is reasserted here, 
that to certify the question of constitutionality to the 
Commission would be presenting again for its considera- 
tion a question which was before the Commission when it 
issued the complaint in this proceeding. 

In going outside the record in this matter respond- 
ents themselves revealed that the constitutional question 
had been previously considered by the Commission (Tr. 79, 
80, 85, 87). Not only did the Commission consider the 
question, as conceded by the respondents' attorneys 
(Tr. 87), but the Commission was furnished with a memo- 
randum covering much of the same ground covered in the 
present questions listed in respondents' motion, includ- 
ing the constitutional question. 

One of respondents' counsel talked of this memoran- 
dum at the prehearing conference and stated that it 
covered the constitutional question. His only contention 


was that respondents! attorneys had not at that time 


talked to the witnesses they now intend to present in 


this matter. His statement was as follows: 


"At the time that we submitted a memorandum to 
é Federal Trade Commission on S poin 


constitutional question) we did not of course 


ave the kind of expert testimony supporting 
the book that we now have.” (Tr. 80, under- 


scoring supplied). 


As counsel supporting the complaint pointed out at 


the prehearing conference, the constitutional question 
has not changed merely because respondents! attorneys 
have interviewed several witnesses (Tr. 87). Ther con= 
stitutional question is the same today as it was when re- 
spondents' attorneys presented their previous memorendum 
(Tr. 80) to the Commission. Certifying the Er a of 
constitutionality to the Commission, therefore, would 
serve no useful purpose. 

3. Respondents' last question attempts to distin- 
guish the present proceeding from the Witkower matter by 
their assertion that witnesses called in their behalf are 
prepared to testify that the books named in the complaint 
are good books, and are beneficial to the readers thereof’; 
and that as these witnesses are well known or Gompecent 
in their respective professions respondents'! Hooks are 
"packed by respectable authority." Where respondents' 


argument is fallacious is that it fails to take into con- 


sideration that both the Witkower complaint and the 
present complaint attack the advertising for the books 
named in the complaints which was circulated in commerce. 
In this respect the present matter is on all fours with 
the Witkower case. There are many Commission cases in 
which the Commission's complaint concerned itself with 
the advertising of books and pamphlets. Among such cases 
are the following: Holt Rinehart and Winston, Inc., 57 
FTC 1192; Symon Gould trading as The Health Guild, 56 FTC 


140; Parker Publishing Company, Ine., 56 FTC 899; Natural 


Foods Institute, 50 FTC 434; Huber Hoge and Sons, 50 FIC 
537; Harvest House, 41 FTC 319; Harmony Centre, 30 FTC 
639; National Institute for Physical Advancement, 29 FTC 
1008; Robert Holmes Inc., 24 FTC 712. It is indeed 
apparent that the Commission has long followed the pro- 
cedure of issuing complaints against false and misleading 
advertising of books and pamphlets. A late case in point 
where the Commission issued an order in a matter involv- 
ing the advertising of a book was the matter of Farrar, 
Straus and Company, Inc., Docket 8588. The Commission's 
decision in that matter was issued in April 1964. 

It is submitted, therefore, that respondents' argu- 
ment concerning this matter as contrasted with the 
Witkower case is ill founded. No matter how many witnesses 


respondents choose to present to say their books are good, 


excellent, or are not all bad makes no difference in the 


issues raised in this proceeding. What is material under 
the complaint is whether the advertising, for the books 
questioned in the complaint, is false and misleading. 

The truth or falsity of respondents! advertising can be 
determined only by a presentation of the Commission's 

case and respondents' defense thereto. Respondents '! state- 
ments, therefore, as to what they expect their experts to 
testify to is not a persuasive argument for terminating 
this proceeding. ! 

It is respectfully submitted that respondents have 
shown no valid grounds for dismissal of this complaint, 
and that as their principal question of constitutionality 
has been set forth in respondents'! previous memorandum to 
the Commission (Tr. 80) it would serve no useful purpose 


to certify that question to the Commission. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


DOCKET NO. 8619 
RODALE PRESS, INC., et al 


ORDER DENYING MOTION TO DISMISS COMPLAINT 
OR TO CERTIFY PROCEEDING 

Respondents having moved to dismiss the complaint herein 
or, in the alternative, to certify the questions presented to 
the Commission on the grounds, (a) that there is no public 
interest in the continuance of the proceeding because the 
challenged advertising has been discontinued, (b) that the 
theory of the complaint is in violation of the First Amendment 
to the Constitution since it challenges the printing of a 
book which is not being used to sell a product, and (ec) that 
the reocrd developed at the prehearing conferences held here- 
in demonstrates that the facts here present do not fall within 
the authority of Commission's decision in the Witkower case 
(57 FTC 145); and respondents having requested that oral 
argument be permitted on their motion; and complaint counsel 
opposing said motion on the grounds that respondents have 


failed to establish (a) that the issues are moot or that 


there is any lack of public interest, (b) that there is any 


constitutional issue involved which the Commission did not 
consider when it issued the complaint, and (c) that there is 
anything in the Witkower decision requiring a dismissal of the 
instant complaint; and the undersigned having carefully consi- 


dered both the motion and the answer thereto, and having 


concluded that while the prehearing conferences have nar- 
rowed the issues to be tried there are still substantial 
issues of fact raised which cannot be disposed of with- 

out a full hearing on the merits, and that oral argument 


of the motion would serve no useful purpose, 


IT IS ORDERED that the motion of respondents to 


dismiss the complaint or, in the alternative, to certify the 
questions presented to the Commission be, and the same here- 


by is, denied. 


John Lewis, 
Hearing Examiner. 


November 19, 1964 


November 24, 1964 


My dear Mr. Commissioner: 


The above case is an attempt to enjoin an advertisement 


of a book containing health advice. Respondents filed a 


motion to dismiss the complaint or certify the questions 
raised in the motion. The motion was denied by the Examiner. 
The motion raised three questions. One of them was a 
question of law which can and should be reviewed by the 
Commission in due course. We do not raise this issue in 
our letter, 
But contentions 1 and 3 in our motion will become moot 
after the trial of this case and the Commission will have 
no opportunity to review either one of them. 
Contention 1 relates to whether an action by the 
Commission's staff to obtain a cease and desist order enjoin- 


ing the advertisement of a book giving health advice, which 


book is no longer being circulated and which advertising has 
long since been discontinued, serves any useful purpose. 
Respondents are at present engaged in advertising and dis- 
tributing health literature. No complaint has been made 


by the Federal Trade Commission with respect to respondents’ 


ae 
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present advertising. The complaint in this case relates 
only to advertising long since discontinued. 

The issue which the respondents raise here is not a 
legal one. Discontinuance of the advertising by itself 
does not constitute a defense as a matter of law. Respondents 
have refused to accept a consent decree which would have ended 
the case, although they could have done so without financial 
inconvenience. Their reason was that acceptance of sich a 
decree would have been an admission reflecting on the integrity 
of their publication. 3 

Under these circumstances, respondents contended in 
their motion that the further prosecution of this case would 
represent a policy on the part of the Commission to pursue, . 
at considerable expense to itself and to respondents, a case 
of no significance whatever, the only practical effect of which 
will be harassment. It seems to us to conflict with the 
President's announcement of December 4, 1963 (set out in the 
motion) suggesting that Federal regulatory agencies reevaluate 
their roles in order to avoid activities which are oppressive 
and without significant economic results, | 

Contention 3 of respondents’ motion presents a question 
involving pre-trial procedure which may briefly be stated 


as follows: Where at a pre-trial conference it appears that 
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respectable medical authority will endorse both the book and 


the advertising which is the subject matter of the complaint, 


and where this fact is not contested by the counsel for the 
Commission, is it necessary to go to the expense of trying the 
case or may it be dismissed at the end of the pre-trial 
conference? 

Both of these issues will be moot after the trial. 

So far as we know, the Commission is unaware of any of the 
facts we present with respect to these two contentions in 
ovr motion, None of these facts is contested in the 
Commission's counsel's reply brief. It is our belief that 
$f these facts were considered by the Commission it would 
desire to discontinue the prosecution. There is no way of 
presenting them to the Commission except by this informal 
letter. Nevertheless, we think it appropriate to call them 
to the attention of the Commission since they present 
important matters of prosecution policy which will become 
moot if this case goes to trial. 

The case is set for trial on next Monday, November 30. 
Counsel for the Commission has estimated that it will take 
one week to put on the medical experts for the Commission. 
Respondents will, therefore, be put to the very considerable 
expense of calling six medical experts, all from out-of-town, 


beginning December 7. 


Se 


We, therefore, respectfully urge that the Commission 


consider contentions 1 and 3 of our motion filed in this case, 


Respectfully yours, 


Thurman Arnold 


ec: Garland S. Ferguson, Esq., Commission Counsel 
Hearing Examiner, John Lewis 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
RODALE PRESS, INC., DOCKET NO. 8619 
a corporation, et al. 


PRE-HEARING ORDER NO. 2 


A further pre-hearing conference having been held in 
the above-entitled proceeding on October 5, 1964, and 
certain understandings and agreements having been reached 


supplementing and/or modifying the understandings and 


agreements set forth in the undersigned's pre-hearing order 


of August 7, 1964, said order is hereby supplemented and 
modified as follows: 

1. The time of respondents for filing narrative 
statements of the testimony of medical witnesses is extended 
for thirty (30) days. 

2. Respondents will be permitted to file a motion for 
certification of the proceeding to the Commission within thirty 
(30) days. 

3. The denials or partial denials in respondents’ 
answer with respect to Paragraphs One, Two, Three, Four and 
Eight of the complaint are withdrawn and said allegations 
will be deemed admitted. 

4. Counsel for the parties will prepare a list of their 


documentary exhibits for copying into the record at the hear- 


ing, and will endeavor to stipulate genuineness and 


authenticity of such exhibits in advance of the hearing. 
5. Counsel will confer regarding a mutually agreeable 


hearing schedule and will advise the examiner thereof. 


John Lewis, 
Hearing Examiner. 


November 25, 1964. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


RODALE PRESS, INC., 
a corporation, et al. 


DOCKET NO. 8619 


ANSWER TO RESPONDENTS! 
REQUEST TO TAKE AN INTERLOCUTORY 
APPEAL FROM A RULING OF THE 


HEARING EXAMINER 


COME NOW counsel supporting the complaint in 
answer to a letter dated November 24, 1964 addressed 
to Commissioner Elman, Federal Trade Commission, which 
has been treated as a motion, and in opposition thereto 
state as follows: 

Respondents, on November 9, 1964 filed a motion to 
dismiss the Complaint or in the alternative » certify 
certain questions to the Commission. Counsel supporting 
the complaint on November ll, 1964 filed their answer to 


respondents! motion, and a hearing examiner's order deny- 


ing respondents' motion in all respect was filed November 19, 


1964. 


Respondents, subsequent to denial of their motion to 
dismiss, sent a letter to the Chariman of the Federal 
Trade Commission, and a duplicate letter to each Commis- 


sioner, requesting that the Commission consider two of 


the arguments raised by them before the hearing examiner, 
under their original motion to dismiss the complaint. 
The letter to Commissioner Elman as aforesaid, has been 
treated as a "Motion". 

The Rules of the Commission provide that a res- 
pondent who desires to contest a ruling, or order, of 
a hearing examiner must first obtain permission to file 
an interlocutory appeal, and that said request shall be 
in writing and filed within five (5) days after notice 
of the ruling complained of. (Commission Rules Section 
3.20; Interlocutory Appeals). 

Counsel supporting the complaint, therefore,, have 
framed their answer as an answer to respondents' "Motion" 


by treating it as the pleading authorized by the 


Commission Rules (Section 3.20) namely a request for 


permission to file an interlocutory appeal. 

The two questions which respondents ask the 
Commission to consider, upon which they base their request 
for permission to file an interlocutory appeal, concern 
(a) discontinuance of advertising and (b) their conten- 
tion that several proposed witnesses will through their 


testimony give "reputable" support to the suggestions 


ang ideas contained in respondents' publications, and 
to the challenged advertising therefor. Counsel 
supporting the complaint deal briefly with these two 
questions below under paragraphs numbered 1 and 2, 
respectively. 

1. Inferences and statements as to what counsel 
supporting the complaint do not contest in this matter, 
as contained in respondents' "Motion" are misleading. 
There has been no stipulation or agreement between 
attorneys as to whether or not the advertising has 
ceased for each of the publications which are subject 
of the complaint. Respondents’ counsel made it quite 
clear on the record, at the prehearing conference, that 
they did not consider the question of respondents' 
advertising, which is subject of the complaint, a moot 
question. Respondents' counsel stated for the record, 
at the prehearing conference that the case should be 
dismissed "not on the ground that it was moot, but on 


the ground that it was nothing which Federal Trade money 


in large sums ought to be spent on" (Tr. 85). 


Respondents have at no time conceded their ques- 
tioned advertising to be unlawful and as pointed out 
in their present "Motion" they are "at present engaged 


in advertising and distributing health literature." 


Certainly there is nowhere in this proceeding 
assurance that respmdents may not return to their pre- 
vious advertising for the same publications or et they 
may not pursue the same advertising in connection with 
publications of the same or similar content under 
different names or titles. The hearing examiner was 
correct in denying certification of the question of 
discontinuance to the Federal Trade Commission. FTC_ 
v. Wallace; 75 F.2d 733, 738; Hershey Chocolate Co. Vv. 
FIC, 121 F.2d 968; Art National Manufacturers Distri- 
buting Co., Docket 7206, Arnold Constable, Docket 7657, 
Ward Baking Company, 54 FTC 1919. It is believed that 
in addition to the above cases the following are 


especially in point. Argus Camera, Docket 6199; Colgate 


(Gardol) Docket 7660; Coro Inc., Docket 8346 (July 1963), 


(CA 1, November 10,1964). 
2. Respondents contended before the hearing examiner 
hat as they intended to present "respectable" medical 
authority to back up respondents' publications this pro- 
ceeding is distinguishable from the Witkower case, Docket 
3934. This argument did not trpress the hearing: examiner. 


Furthermore, the "respectabiliy" of respondents publi- 


cations is not an issue in this proceeding. 


There has been no stipulation or agreement as to 
the testimony; of any witness expected to be called in 
this proceeding. Any statement or inference, therefore, 
that respondents' witnesses will, or would, testify in 
a certain manner is merely the contention of respondents! 
counsel; and any inference that counsel supporting 
the complaint) do not intend to contest said expected 
testimony of respondents! proposed witnesses is without 
foundation. Such inferences and contentions, therefore, 
as to the expected testimony of respondents! expected 
witnesses, must be classed as speculation by respondents! 
counsel. 

It is surprising that resporidents now contend that 


their proposed witnesses will support the questioned 


advertising. This argument was not raised before the 


hearing examiner. 
The hearing examiner in considering the same ques- 
tions, which respondents now raise, stated as follows: 


", . . having carefully considered both the motion 
and the answer thereto, and having concluded 

that while the prehearing conferences have 
narrowed the issues to be tried there are still 
substantial issves of fact raised which cannot 

be disposed of without a fu earing on e 
merits, and that oral argument of the motion 


would serve no useful purpose. 


"TT IS ORDERED that the motion of the 
respondents to dismiss the complaint or, in the 
alternative, to certify the questions to the 
Commission, be and the same hereby is denied." 
(Underscoring supplied) | 


The hearing examiner was correct in every respect 
in his determination of respondents! motion to dismiss 
the complaint or to certify the questions raised therein 
to the Commission. There are substantial issues iwhich 
have not been stipulated to in this matter and which 
must be resolved. The public interest which existed 
when the complaint in this matter was issued renatos 
the same. | 

For the reasons set forth herein respondents! 
motion for permission to file an interlocutory appeal 


should be denied. 


Respectfully submitted, 


/s/ Garland S. Ferguson 
Garland S. Ferguson, 


/s/ Richart Whittington Whitlock 
Richard Whittington Whitlock, 
Counsel Supporting the; Complaint. 


November 27, 1964 
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The complaint in this matter charges respondents with 
having made false statements and representations in adver- 
tising pertaining to a book and various pamphlets concerning 
diet, disease, and the health of mankind. On November 9, 
1964, respondents filed with the hearing examiner a motion 
to dismiss the complaint or, in the alternative, to certify 
to the Commission the questions therein presented. After 
considering complaint counsel's reply to said motion, the 
examiner, by order dated November 19, 1964, denied the mo- 


tion. On November 25, 1964, respondents filed with each 


D. 8619 


Commissioner a letter, which will'be treated as a request 


for permission to file an interlocutory appeal from the 


ruling of a hearing examiner, under Section 3.20 of the 


Commission's Rules of Practice, in which they reiterate 
two of the issues raised in the motion. On November 30, 
1964, respondents filed a memorandum in support of the 
above-mentioned letter. It is their position that the 
two issues mentioned will become moot after the trial of 
the case and they thus request that the Commission con- 
sider and rule upon such issues at this time. 

Respondents first contend that any order decued 
in this case will serve no useful purpose and thus will 
be a waste of the Commission's time and finances, because 
the book named in the complaint is no longer in general 
circulation and is no longer being advertised, and be- 
cause the pamphlets specifically named in the edplarne 
are out of date and out of print. Im its deliberations 
prior to issuance of the complaint, the Commission wae 
aware of the alleged discontinuance of the challenged! ad- 
vertising. At that time, it was the Commission's belief 
that respondents’ present advertising probably gurrerea 
from the same basic deceptive themes as did the earlier 


wos 
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advertising. As a result, the allegations of the com- 
plaint were not limited to deception emanating from ad- 
vertising of the particular publications named, but in- 
cluded deception arising out of advertising of other 
pamphlets and books published and distributed by res- 
pondents. The request for permission to file an inter- 
locutory appeal does not clearly allege that the type of 
advertising which is the subject of the complaint is no 
longer being used, but instead alleges only that the 
particular examples of their advertising set forth in the 
complaint have been discontinued. Since the allegations 
of decention in the complaint encompass more than the 
examples of advertising therein set forth, respondents 
have not shown a probability that public interest in this 
proceeding no longer exists, and, as a result, have not 
shown circumstances requiring the Commission to recon- 
sider the issuance of its complaint. 

Respondents next allege that their medical experts 
who will testify at the hearing will endorse both the book 
named in the complaint and the advertising of the book, 


and that such proposed testimony renders trial of this issue 


unnecessary. However, even assuming that respondents’ med- 


ical witnesses would testify that the ideas contained in 
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the book are sound from a medical standpoint, such testi- 
mony would not compel dismissal of the charge that the 
advertising of the book is deceptive. It should be em- 
phasized that the complaint does not allege that the ideas 
and suggestions set forth in the book are false or of no 
medical value. Instead, the complaint alleges that the 
advertising creates the impression that the book contains 
ideas and suggestions which, if followed systematically, 
will, inter alia, add years to the readers' lives, effe t- 
ively prevent many diseases, and effectuate savings on 
medical and dental expenses, when in fact these sade Witt 
not be accomplished by a faithful adherence to the sug- 
gestions set forth in the book. Thus, the endorsement by 
medical experts of the statements and ideas contained in 
the book is not dispositive of the issue. Moreover, the 
ultimate conclusion on whether or not respondents’ adver- 
tising of the book is deceptive, the question put in issue 
by the complaint, is one for the Commission to decide after 
a full hearing and is not one which may be dvtachtadiice 
experts called by either side. As a result, a hearing on 


| 
the questions raised by the complaint is mandatory. 


D. 8619 


For the aforementioned reasons, it is the con- 


clusion of the Commission that respondents have not demon- 


strated the extraordinary circumstances required under 


our Rules of Practice for permission to file an interlocu- 
tory appeal from the examiner's denial of their motion to 
dismiss. Accordingly, 

IT IS ORDERED that the request to file an inter- 
locutory appeal be, and it hereby is, denied. 

By the Commission. Commissioner Elman dissented 
and has filed a dissentinz opinion. Commissioner Jones 


concurs in the result. 


Joseph W. Shea, 
Secretary. 


ISSUED: December 3, 1964 


Attached is Commissioner Elman's dissenting opinion. 
o 
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Commissioner Elman, dissentine: 
a nn ec al an ected Y 


The complaint in this matter alleges that a book 
published by the Rodale Press, entitled The Health Finder, 
contains erroneous and dangerous ideas about health, and 
that in repeating these ideas in its advertising for the 


book Rodale is engaged in false and deceptive advertising 


in violation of the Federal Trade Commission Act. 
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If a seller of a patent medicine misrepresents 
its effectiveness in treating a disease, he violates the 
law. Nothing of that sort is involved here. Respondents 
do not sell any product claimed to have therapeutic pro- 
perties; all they sell is a book containing ideas about 
health. The complaint does not charge that their adver- 
tisements misrepresent the contents of the book; they 


simply tell, and tell truthfully, what the book is about. 


Thus, what is challenged here, essentially, is the book 
1/ 


and the ideas in it. These ideas may be silly or sense- 


less; but Rodale has a constitutional right to disseminate 


i/ Paragraph Seven of the complaint alleges: 
"PARAGRAPH SEVEN: In truth and in fact: 


1. The ideas and suggestions contained in ‘The Health 
Finder’ will not assure readers: 


{a} An increased life span. 

(b) More energy. 

(c) Savings on medical and dental expenditures. 
(d) That they will feel better than ever before. 
(e) That they will gain and maintain health. 
‘The Health Finder’ does not contain the answer 
to all health problems and will not enable the 


reader to: 
[Footnote continued on next page.] 
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them. The Commission is saying, in substance, that 
Rodale may have a constitutional right to publish The 


Health Finder, but it has no right to advertise the 


[Footnote 1 continued] 
(a) Free himself of common colds. 
(b) Prevent or cure all types of constipation. 
(c) Prevent ulcers. 
(d) Prevent fatigue. 
(e) Prevent goiter. 
(£) Prevent high blood pressure. 


The ideas and suggestions contained in ‘The 
Health Finder' are not effective in the pre- | 
vention, relief or treatment of cancer, tuber- 
culosis, infantile paralysis, heart disease, | 
arthritis, or mental illness. Moreover, re- . 
liance on the advertising statements and prepre- 
sentations resulting in purchase of the aforesaid 
book and the attendant delay in receiving adequate 
treatment promptly, may result in relentless pro- 
gression of these serious diseases, irreparable 
injury to health, crippling, and loss of life. 


Therefore, the statements and representations [in 
respondents’ advertising] as set forth and referred to in 
PARAGRAPHS FIVE and SIX were and are false, misleading and 
deceptive." 
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book, even truthfully, because "the ideas and sug- 
gestions" contained in the book are not ieesemiee 

Suppose someone were to write a book advancing the 
theory that the ills of our body politic would be cured 
if only the United States Senate were abolished. Could 
this Commission enjoin advertising for the book by find- 
ing that abolishing the Senate is not an "effective't cure 
for such ills? Surely not. Congress did not create this 
Commission to act as a censor of unorthodox ideas and 
theories in books, whether they deal with politics or 
health. We should not forget that, in both fields, today's 
heresy may become tomorrow's dogma. 

I would dismiss the complaint as an wwarranted 
intrusion by this Commission into an area from which it 
is excluded by the Constitution and the statute. 


December 3, 1964 


2/ Iam mystified by the Commission's present assertion 
that "the complaint does not allege that the ideas and 
suggestions set forth in the book are false or of no 
medical value.’ Is the Commission now amending the com- 
plaint? If so, it would be well to advise the examiner 
and counsel, who are now engaged in the trial of the 
case, 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
DOCKET NO. 8619 


RODALE PRESS, INC., et al. 


MOTION TO RECONSIDER ORDER DENYING 


REQUEST TO FILE INTERLOCUTORY APPEAL 


In its opinion with respect to respondents’ contention 


that any order issued in this case will serve no useful 
purpose because the book named in the complaint is no 


longer in general circulation and is no longer being 
\ 


advertised, and because the pamphlets specifically named 
‘ | 

in the complaint are out of date and out of print, the 

majority of the Commission said: 


"Respondents first contend that any order 
issued in this case will serve no useful purpose 
and thus will be a waste of the Commission's time 
and finances, because the book named in the 
complaint is no longer in general circulation and 
is no longer being advertised, and because the 
pamphlets specifically named in the complaint are 
out of date and out of print. In its deliberations 
prior to issuance of the complaint, the Commission 
was aware of the alleged discontinuance of the | 
challenged advertising. “At that time, it was the 
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Commission's belief that respondents’ present 
advertising probably suffered from the same basic 
deceptive themes as did the earlier advertising. 
As a result, the allegations of the complaint were 
not limited to deception emanating from advertising 
of the particular publications named, but included 
deception arising out of advertising of other 
pamphlets and books published and distributed by 
respondents. ' The request for permission to file 
an interlocutory appeal does not clearly allege 
that the type of advertising which is the subject 
of the complaint is no longer being used, but 
instead alleges only that the particular examples 
of their advertising set forth in the complaint 
have been discontinued. Since the allegations of 
deception in the complaint encompass more than 

the examples of advertising therein set forth, 
respondents have not shown a probability that 
public interest in this proceeding no longer 
exists, and, as a result, have not shown circum- 
stances requiring the Commission to reconsider 

the issuance of its complaint.” 


All the relevant statements in the above quoted 


paragraph are in error. (1) The complaint is limited 
entirely to the pamphlets and book named therein. (2) The 
statement that the Commission's belief that respondents' 
present advertising probably suffered from the same basic 
themes as did the earlier advertising of the out of print 
books is not well founded for the following reason: In 


October 1962 the Commission's staff required the respondents 
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to furnish them copies of all their advertising material 
with respect to the Health Finder. The Commission did not 
ask for material advertising the two pamphlets and, there- 
fore, respondents quite reasonably concluded that the 
Commission was not interested in that material. In response 
to that request respondents delivered to the Commission's 
staff all their advertising of the Health Finder, both past 
and present. This advertising presumably is still in the 
Commission's files and presumably has been closely scrutinized 
by the Commission's staff. No fault was found with it. 

The probability is, therefore, that the present advertising 
is unobjectionable, instead of being the other way as the 


Commission's opinion asserts. 


It is true, of course, that since October 1962 the 


respondents have not furnished the Commission's staff with 
copies of their advertising. They are perfectly willing to 
do so if called upon but it did not occur to respondents 
that they should voluntarily submit copies of advertising 
when they were not requested to do so. To say, therefore, 


as the Commission does, that there is a probability that 
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the present advertising is objectionable is an obvious 
non sequitur under these circumstances. 
We suspect that the Commission may have been misled 


into the erroneous conclusions we have pointed out by a 


too hasty reading of the language underlined below in 


Paragraph Nine. 
"PARAGRAPH NINE: Among and typical of the 
statements and representations made and appearing 

in said advertisements concerning the publications 

‘How to Eat For a Healthy Heart’ and ‘This Pace 

is Not Killing Us,’ but not limited thereto, are 

the following:" 

Paragraph Nine above does not refer to the advertising 
of other pamphlets. Instead it refers to other advertising 
statements contained in the advertising of How to Eat for 
a Healthy Heart and This Pace is Not Killing Us, which was 
the only subject of the complaint. 

If it be that it is the Commission's intent to rule 
that where there has been some objectionable advertising of 
a book that is no longer being sold the Commission may presume, 


without proof, that other advertising which it has not seen 


is probably equally objectionable, we will be happy to argue 
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the issue in court in the event the Commission decides the 
case against us. But we do not wish to do this unless Lt 
is clear that the paragraph in the opinion which we quote 
above actually represents the Commission's informed ruling 


on the facts in this case. 


We, therefore, ask for a clarification of its opinion 


with respect to the matters we discuss in this Motion. 

We think that such clarification is important both to us 
and to the Commission because this case will attract 

wide interest in the book publishing trade as well as in 
the American Civil Liberties Union. Concern is beine 
expressed on two grounds. The first,of course, is whether 
the Commission has jurisdiction to censor book advertising. 
On this the Commission's opinion is clear. The second 
ground of general concern is the Commission's apparent policy 
of prosecuting advertising for books which are out of print. 
The presumption that the opinion seems to advocate, to the 
effect that one objectionable advertisement presumes that 


there are probably others, seems to us an extreme position 
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which we seriously doubt the Commission intended. Because 
of the wide interest in this issue we respectfully suggest 


that the Commission clarify its opinion in this respect. 


Respectfully submitted, 
Lr 

i pt 73 f f 

Stuart J. Land 
Arnold, Fortas & Porter 


1229 - 19th Street, N.W. 
Washington, D. C. 20036 


MED SY. Semort 


Morton J. Simon 


1701 Delancey Place 
Philadelphia 3, Pennsylvania 


Attorneys for Respondents 


Dated: December 10, 1964 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


DOCKET NO. 8619 
RODALE PRESS, INC., ET AL., 


@ corporation. 


ANSWER TO RESPONDENTS! MOTION 

FOR RECONSIDERATION OF THEIR REQUEST 

TO FILE AN INTERLOCUTORY APPEAL 

COME NOW counsel supporting the complaint in 

answer to respondents! motion that the Commission 

| 

reconsider its order denying respondents' "request 
to file an interlocutory appeal", and in opposition 


thereto state as follows: 


In urging that "The complaint is limited entirely 


to the pamphlets and the book therein", respondents 

quote from PARAGRAPH NINE thereof. In doing so, they 
| 

overlook PARAGRAPH TWO of the complaint which states: 


"Among, but not all inclusive of the books 
published by respondent Rodale Press, Inc., is 
The Health Finder" (underscoring supplied); 


and PARAGRAPH FOUR of the complaint which states in part: 


"In the course and conduct of their b’siness 
and for the purpose of inducing the purchase 
in commerce of said books and pamphlets respon- 
dents have made certain statements and rep- 
resentations with respect thereto..." (under+ 
scoring supplied); 


and PARAGRAPH FIVE which includes the following langu- 


age: 


"Among and typical, but not all inclusive 
of the statements and representations ..." 
(underscoring supplied). 


Whether respondents! publications specifically 
named in the complaint, or any of them, are "out of 
print..." or "....no longer being sold...", and 
whether respondents are presently advertising and 
selling health publications under other names, having 
the same or substantially the same content, are closely 
related and material issues in this matter; and the 
record in regard thereto should properly be considered 
only when this matter reaches the Commission for final 
determination. It is also respectfully submitted that 
respondents! ‘basic contention that this matter should 
be dismissed on the ground that the challenged prectices 
have been discontinued cannot be considered informative- 
ly by the Commission in the absence of the complete 
record. 

Counsel supporting the complaint have completed 
their case-in-chief in this matter, and respondents’ 
case has been presented with the exception of one wit- 


ness to be called in respondents! behalf in January 1965. 


At the close of the Commission's case-in-chief, hese 

pondents' counsel argued a motion to dismiss the 

complaint which was denied by the hearing examiner. 
As respondents! motion raises issues previously 


considered by the Commission, and as the hearing; in 


this matter is very near completion, reconsideration of 


respondents! "request to file an interlocutory appeal" 


world serve no useful purpose. Respondents! motion, 


therefore, should be denied. 


Respectfully submitted, 


/s/ Garland Ss. Ferguson 
rland S. Ferguson, 


/s/ Richard Whittington Whitlock 
Richard Whittington Whitlock, 
Counsel Supporting the! Complaint. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 
Paul Rand Dixon, Chairman 
Philip Elman 
Everette MacIntyre 


John R. Reilly 
Mary Gardiner Jones 


DOCKET NO. 8619 
In the Matter of ORDER DENYING MOTION 


TO NSIDER 0 
RODALE PRESS, INC., et al. tO eee REQUEST POR 


PERMISSION TO FILE 
INTERLOCUTORY APPEAL 


Respondents having moved that the Commission re- 
consider its Order Denying Request for Permission to 
File Interlocutory Appeal, dated December 3, 1964; and 
the Commission, after duly considering respondents’ 
motion and complaint counsel's reply thereto, having 
concluded that respondents have raised issues which may 
be more properly considered and disposed of on the 
basis of a full and complete record. 

IT IS ORDERED that respondents! Motion to Re- 
consider Order Denying Request to File Interlocutory 
Appeal be, and it hereby is, denied. 


By the Commission, Commissioner Elman dissenting. 


ea Se a 
osep . onea, 


Secretary. 


ISSUED: January 5, 1965 


April 16, 1965 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


RODALE PRESS, INC., 
@ corporation, and 
RODALE BOOKS, INC., 
a corporation, and 
JEROME I. RODALE and 
ROBERT RODALE, individually 
and as officers of 
said corporations. 


DOCKET NO. 8619 


INITIAL DECISION 
OF HEARING EXAMINER 


Nee Na a a ee Ya 
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Garland S. Ferguson and Richard W. Whitlock, counsel 
supporting the complaint. 


Arnold, Fortas & Porter, by Thurman Arnold and 
Stuart J. Land, of Washington, DB. C., and 
Morton J. Simon, of Philadelphia, Pennsylvania, 
for respondents. 
Before: John Lewis, Hearing Examiner. 
STATEMENT OF PROCEEDINGS 
The Federal Trade Commission issued its complaint 
against the above-named respondents on April 3, 1964, 
charging them with engaging in unfair and deceptive acts 
and practices and unfair methods of competition, in com- 
: i 
merce, in violation of the Federal Trade Commission Act, 


by the use of false, misleading and deceptive statements 


in advertising certain books and pamphlets published and 


tee 


distributed by them. After being served with said complaint 
respondents appeared by counsel and thereafter filed their 
answer denying, in substance; having engaged in the illegal 
practices charged. 

Pursuant to notice duly given, prehearing conferences 
were convened in Washington, D. C., before the undersigned 
hearing examiner, theretofore duly designated to act as hear- 
ing examiner in this proceeding, on July 22, 1964, and October 5, 
1964. Prehearing orders embodying the stipulations, admissions 
and agreements made at said conferences were thereafter issued 
by the undersigned. In accordance with understandings reached 
at the prehearing conferences respondents moved. the examiner 
to dismiss the complaint herein or, in the alternative, to 
certify the questions presented in said motion to the Commis 
sion. Said motion was denied by order of the undersigned 
issued November 19, 1964. Respondents' request for pemnission 
to file an interlocutory appeal from said order was denied by 
Commission order issued December 3, 1964, and a motion for 
reconsideration of said ruling was denied by the Commission 
on January 5, 1965. 


Hearings on the charges were held in Washington, D. C., 


from November 30, 1964, to December 11, 1964, and, pursuant to 
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order of the Commission granting leave to hold noncontinu- 
ous hearings, said hearings were recessed until January 19, 
1965, and concluded on said date. At said hearings, testi- 
mony and other evidence were received in support of and in 
opposition to the allegations of the complaint, said evi- 
dence being duly recorded and filed in the office of the 
Commission. All parties were Scprenenees by eased parti- 
cipated in the hearings and were afforded full opportunity 
to be heard and to examine and cross-examine witnesses. At 
the close of all the evidence, and pursuant to leave ese 
by the undersigned, proposed findings of fact, conclusions 
of law and order, together with supporting briefs, were 

filed by the parties on March 5, 1965, and a reply to complaint 
counsel's proposed findings was filed by respondents on 
March 16, 1965, the former electing not to file any reply 


to respondents’ proposed findings. 


After having carefully reviewed the evidence in this 
| 


proceeding, and the proposed findings and conclusions: sub- 
mitted, the undersigned finds that this proceeding is in 
the interest of the public and, based on the entire re- 


cord and from his observation of the witnesses, make the 


following:_1/ 
FINDINGS OF FACT 
Identity of Respondents 
| 1. Respondents Rodale Press, Inc., and Rodale Books, 
Inc., are corporations organized, existing and doing busi- 
ness under and by virtue of the laws of the State of 


Pennsylvania, with their office and principal place of 


business located at 33 East Minor Street, Emmaus, Pennsylvania. 


Jerome I. Rodale and Robert Rodale are officers of said 
corporations. They formulate, direct and control the 


acts and practices of the corporate respondents. Their 


_1/ Proposed findings not herein adopted, either in the 
form proposed or in substance, are rejected as not 
supported by the evidence or as involving immaterial 
matters. References to the proposed findings are 
hereinafter made with the abbreviations: "CPF" (for 
findings of complaint counsel), "RPF" (for the 
findings of respondents) and "RR" (for respondents' 
reply). References to the transcript are made with 
the abbreviated symbol "Tr." References to exhibits 
are made with the abbreviated symbols: "CX" (for 
the exhibits of complaint counsel) and "RX" (for 
exhibits of respondents). All such citations of the 
record are intended to refer to the principal portions 
relied upon by the undersigned, in connection with 
particular findings, but do not purport to be an ex- 
haustive compendium of the portions of the record 
reviewed and relied upon by him. 
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business address is the same as that of the corporate 
pondents. 2/ 


Business of Respondents 

2. Respondents are now, and have been for some cime 
last past, engaged in the publication, advertising, sale 
and distribution of various books, pamphlets and magertncs 
pertaining to diet, diseases and the health of mankind. 
Among, but not all inclusive of the books published by 
respondent Rodale Press, Inc., is "The Health Finder", 
Respondent Rodale Press, Inc., also publishes various, pamp- 
hlets and paperback books. Respondent Rodale Books, Inc., 
participates in the publishing, advertising and distribution 
of the books published easements Rodale Press, Top. and 
has also published various pamphlets and paperback books 
including, but not limited to, "How to Eat For a Healthy Heart" 
. and "This Pace Is Not Killing Us". _3/ : 


Sales in Commerce 


3. Respondents cause and have caused said books and 


_2/ The above findings are based on the admitted allegations 
of the complaint. Although said allegations were 
partially denied in respondents' answer, said denial 
was withdrawn during the prehearing conferences (Pre- . 
hearing Order No. 2, par. 3). 


_3/ Same as n. 2, supra. 


S66 

pamphlets, when sold, to be transported from their place of 
business in the State of Pennsylvania to purchasers thereof 
located in various other states of the United States, and in 
the District of Columbia. Respondents at all times men- 
tioned herein have maintained a course of trade in said 
books, pamphlets and magazines in commerce, as "commerce" 

is defined in the Federal Trade Commission Act. Respondents' 
volume of business in the sale of said books and pamphlets 


in commerce is and has been substantial. 4/ 


Competition in Commerce 


4. In the conduct of their business at all times men- 


tioned herein respondents have been in substantial competi- 
tion, in commerce, with other corporations, firms and 
individuals in the sale and distribution of books and 
pamphlets._5/ 
Advertising in Commerce 

5. In the course and conduct of their business, and 
for the purpose of inducing the purchase in commerce of 
said books and pamphlets, respondents have made certain 


statements and representations with respect thereto in 


_4/. Same as n. 2, supra. 


_5/ Same as n. 2, supra. 
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advertisements and promotional material, including letters” 
circulars and brochures sent through the United States 
mails into various states of the United States and into 
the District of Columbia. _6/ 
The Challenged Advertising 

6. The allegations of the complaint that respondents 
have used false, misleading and deceptive advertising in 
connection with the sale of certain of their books and 
pamphlets are based principally on mailer advertisements 
sent to potential purchasers of their book, "The Health 
Finder", The advertisements cited in the complaint as 
"typical" of those used by respondents were circulated 


from 1956 to April 5, 1960, and consist of a 4-page yellow- 


colored brochure and a 4-page compendium of testimonial 


extracts (CX 8 A-D, CX 9 A-D; Tr. 22, 25, 130, 571, 573; 
Prehearing Order No. 1, par. A 5). The statements appear- 
ing in the yellow-colored brochure which are quoted fin the 
complaint may, for convenience, be classified under four 
headings; ; 


A. General. statement regarding the importance of 
good health. 
a 


_6/ Same as n. 2, supra. 
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General description of the book, "The Health 
Finder", 


Statement ‘concerning the value of the ideas 
contained in the book. 


Statement concerning specific diseases or sub- 
jects discussed in the book, with reference to 
pages in the book where such subjects are dis- 
cussed. 


These statements, arranged in accordance with the foregoing 
subject hearings, are as follows: 
A. 


"Better Health can mean a lot to you personally. 
Have you ever stopped to think that all the 
good things in life depend upon good health?... 
Wouldn't you like to enjoy one or more of these 
rewards of good health?...Good health and the 
abundant energy that goes with it...Are you 
‘just too tired' to take a full part in the 
life of your community?...Do you enjoy your 
leisure moments as you should? Or are you so 
tired you spend most of your leisure time in 
resting and sleeping?... Are you bored and 
discontented because you don't feel well? 
-.-Turn page for important message..." 


B. 
"Health Finder, an encyclopedia of Health 
Information from the preventive point of 
view. ANSWERS HEALTH PROBLEMS." 


Cc. 


“Which of the health ideas in this amazing 
book will...(1) Add years to your life? 

(2) Give you more energy? (3) Cut down 
on your doctor and dentist bills? (4) Make 
you feel better than you ever felt before? 


ZeQue 


(5) Help your family to achieve health 
and happiness?" 


D. 


",.Recommendations for a winter free from 
common colds (pages 260-1)...What is the 
most successful preventative and cure for 
constipation (pages 278-9)...Cancer and 
nutrition (pages 165, 6, 7)...Diet for 
children during polio season (pages 623, 4, 
5)...Prevention of ulcers (page 854)... 

Heart Disease and the use of Vitamin E 

(pages 415, 6-7-8-9)...Use of garlic in 

the treatment of hypertension (high blood 
pressure) (page 388)...Laboratory experi- 
ments indicating that brewers yeast and 

dried liver prevent cancer (page 141)... 
Experiments showing the effectivness of 

the B complex vitamins in preventing the 
growth of cancer (pages 176-7)...The 

garlic treatment for tuberculosis (page 386) 
...Goiter-what it is, where it occurs, 

what should be done to prevent it (pages 392, 
393-4-5-6-7-8)...Reasons for a salt-free diet 
if you suffer from high blood pressure (pages 
424-5)...Exciting discovery concerning the 
use of desiccated liver as a means of pre- 
venting fatigue (pages 450-1-2)...Experi- 
ments which indicate that liver in the diet | 
helps prevent cancer (page 452)...Infantile 
paralysis and vitamin deficiency (pages 625-6- 
7-8-9)...Food and polio (pages 596-7-8-9) 
Polio its cause and prevention by Dr. Virgil 
A. David, New York City (pages 599-603)." 


7. The extracts from testimonials purporting to have 
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been received from readers are arranged according to certain 


specific diseases or subjects discussed in "The Health Finder". 
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The first and second pages of the series of testimonial 
extracts are headed, respectively: "The Health Finder 
article that helped me most was--" and "I'm glad I bought 
the Health Finder because--". The complaint alleges that 
the testimonial extracts contain various misrepresentations 
with respect to the following diseases or subjects dis-~ 
cussed in the book: Cancer, heart disease, mental health, 
polio, ulcers and arthritis (CX 9 A-D). The contents of 
the challeneged portions of the testimonials will be here- 
after more fully described. 

8. Shortly prior to their discontinuance of the cir- 
culation of the above-mentioned yellow-colored brochure 
and the testimonial extracts on April 5, 1960, respondents, 
in February 1960, began to distribute a green-colored mailer 
advertisement for "The Health Finder", and a modified com- 
pendium of testimonial extracts. Respondents continued 
to distribute such mailer advertisement and testimonial 


extracts until at least August 1963 (CX 10 A-D, CX 22 A-=H, 


CX 24 A-D, CX 25 A-B; Tr. 572, 586)._7/ 


_7/ According to respondent Robert Rodale, respondents ceased 
distributing the green-colored brochure in April 1963 
(fr. 572). However, in August 1963, following the receipt 
by respondents of a proposed complaint in this proceeding, 
respondents submitted to the Commission a copy of the 
green-colored brochure as reflecting their "current" 
advertisement for "The Health Finder" (CX 22 E). 
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The revised brochure omits all of the material quoted under 
the headings "A" and "C" above. It also contains some 
noaieicnetons in the statements dealing with specific diseases 
and subjects, as set forth in "D" above. The nature of such- 
changes will be hereinafter more fully discussed. Compliaine 
counsel content that despite the changes, the green-colored 
brochure contains many of the misleading statements found 

in its yellow-colored predecessor (Brief, p. 32). Respon- 
dents, while not conceding that the yellow-colored brochure 
and accompanying testimonial extracts contained any mis- 
leading material, contend that any material which could 
possibly be objectionable was eliminated in the latet green- 
colored brochure and accompanying testimonial extracts 


(CX 22 D-E). 


9. Respondents are not currently engaged in advertising 


"The Health Finder", although the title of the publication 
does appear in their catalog of current publications. As 

of the time of the hearings herein, there were approximately 
240 copies of the publication in stock, out of a total of 

* approximately 137,000 copies which had been sold between 


1955 and 1964 (Tr. 572-573, 588). Respondents are currently 
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publishing and distributing another book entitled "The 
Complete Book of Food and Nutrition", some portions of 
which are identical to those appearing in "The Health 
Finder" (CX 29; Tr. 598, 613-615). Respondents are 
now utilizing a red-colored brochure as a mailer ad which 
they send to prospective purchasers of this publication 
(Tr. 608; CX 30 A-D). To the extent the statements in 
the current mailer ad are material, they will be herein- 
after referred to in greater detail. Respondents also 
publish other books and pamphlets dealing with food, nutri- 
tion and health (CX 4 A-B, CX 27, CX 28). However, except 
for one which will be hereinafter discussed, the record 
contains no evidence of the advertising used in the sale 
of these publications. 
The Alleged Misrepresentation 

10. The charge of false advertising with respect to 
the publication "The Health Finder" is based on the alle- 
gation that by the use of certain of the statements above 


quoted or referred to, respondents have represented, 


directly or by implication, that readers of "The Health 


Finder" who follow the ideas and suggestions set forth in 
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the book will obtain certain health benefits, whereas tn 
truth and in fact the ideas and suggestions in the book 
will be of no value in the respects indicated (Complaint, 
par. 6-7). It is the position of respondents that the 
complaint is based on an erroneous interpretation of their 
advertising and that the advertising, as properly tater 3 
preted, is truthful in every respect (Answer, par. 6-7). 

In addition, respondents rely on several affirmative de- 
fenses, the principal ones being, (a) that the complaint 
contravenes the first amendment of the federal constitution 
since, in essence, it challenges the opinions and Aces set 
forth in the book, and (b) that there is no public interest 
in this proceeding since the advertising challenged by the 


complaint was discontinued four years prior to the issuance 


of the complaint (Answer, pp. 8-9). The merits of these 


affirmative defenses will be reserved for consideration, 
following the disposition of the factual issues reised with 
respect to the alleged misleading character of respondents ' 
advertising. 

11. In support of their position concerning the sues 


of the representations made by respondents in their advertis- 


ing, complaint counsel rely solely on the advertisements 
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themselves, portions of which have been set forth above 
(Prehearing Order No. 1, par. A 6). No so-called "public" 
or consumer witnesses were called to testify as to the 
impression received by them from the advertisements. To 
establish the fact that the ideas and suggestions in the 
book will not afford the health benefits suggested by res- 
pondents' advertising, complaint counsel called a number of 
physicians to testify as to the alleged lack of efficacy 

of the ideas and suggestions in the book for the prevention, 
cure or treatment ‘of the various medical conditions covered 
by the complaint. Respondents likewise called no public or 
consumer witnesses to support their interpretation of the 
advertising. Like complaint counsel they called a number 
of medical witnesses, who testified as to the alleged value 
of the ideas and suggestions contained in the book with re- 


Spect to various indicated conditions, in accordance with 


respondents’ theory as to the proper interpretation of the 


advertisements. 
12. In order'to resolve the issue of whether respondents' | 
advertising with respect to "The Health Finder" is false, 


misleading and deceptive, it is necessary to first determine 


ae 


what it is that respondents have represented in their advertis- 


ing concerning the efficacy of the ideas and suggestions con- 
tained in the book. Since no opinion testimony was offered 
as to the impression which the advertisements would make on 
the public, a determination as to the meaning of respondents" 
advertising must rest entirely on the advertisements them- 
selves. _8/ The advertising principally relied upon by com= 
plaint counsel, as being deceptive, is quoted in paragraph 
6, supra. As there indicated, the statements made in the 
yellow-colored brochure used between 1956 and April 1960 
fall into four broad categories. No contention is specifi- 
cally made that the statements in category "A" are deceptive, 
such statements being spon set forth in the complaint 
as background for the other statements which complaint counsel 
contend are deceptive. The statements set forth under head- 
ings "C" and "D" are both claimed to be deceptive, the state- 
ments under "C" allegedly containing mlsrenteseicncias with 
respect to the benefits to be afforded by the book generally, 
_8/ While opinion testimony of consumers is sometimes offered 
in Commission proceedings, it is now well established 
that the Commission may make a determination of the “natural 
and probable” impression which advertising expressions will 
have upon members of the public, without calling public or 
consumer witnesses. Drew v. FIC, 235 F. 2d 735, 741 


(2 Cir., 1956), cert. den. 352 U.s. 969; Zenith Radio 
Corp. v. FIC, 143 F. 2d 2 29, 31 (7 Cir., 1944). 
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and those under "D" allegedly containing misrepresentations 
with respect to specific subjects and portions of the book. 
Alleged Misrepresentations As To Benefits Generally 

13. It is contended by complaint counsel that by the 
statements appearing under "C'" respondents have represented 
and are now representing, directly and by implication, that 
readers of the book, "The Health Finder", who follow the 
ideas and suggestions set forth in the book will, (a) 
“add years to their lives", (b) "gain more energy", (c) 
“effectuate savings on medical and dental expenditures", 
(a) "feel better than ever before", and (e) "gain and 
maintain health" (Complaint, par. 6, CPF, pp. 6, 8, 13, 17). 
Complaint counsel contend that these representations are 
false, misleading and deceptive since, in truth and in 
fact, the ideas and suggestions in the book will not assure 
readers (a) "an increased life span", (b) "more energy”, 
(c) "savings on medical and dental expenditures", (d) 
"that they will feel better than ever before", and (e) 
“that they will gain and maintain health" (Complaint, par. 
7, CPF, p. 17). The expert witnesses called by complaint 


counsel testified, in substance, that persons following the 


ideas and suggestions in the book would not be "assured" of 
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(a) an increased life span, (b) more energy, (c) savings 
on medical and dental expenditures, (d) feeling better than 
ever before, or (e) gaining or maintaining health (Tr, 


226-227, 341-343, 409-410, 470). 


14. Respondents make no contention that the ideas and 


suggestions contained in "The Health Finder" will "assure" 
one of an increased life span and the other broad penerite 
referred to above. In fact, they concede that no one, not 
even a doctor, could "assure" anyone, in the sense Of giving : 
him a "guarantee", that by following certain medical advice 
he will be able to live longer, etc. (Tr. 475, 479). Paes 
it is their position that the advertisements for the book do 
not purport to "assure" readers of these benefits. Respondents 
called a number of medical witnesses who testified that the 
book does contain valuable ideas and suggestions which, if 
followed, could result in better health and the avoidance of 
some types of diseases, thereby helping to prolong life 

(Tr. 542, 642, 730, 806). It is clear, therefore, chat what 
is involved in this issue is not a question of the truth or 
falsity of the alleged representations in respondents’ ad- 
vertising, but whether respondents do, in fact, represent 


that readers who follow the ideas in the book will be 


=18' < 


"assured" of an increased life span, more energy, etc., 
in the sense that they are guaranteed to receive these 
benefits. 

15. Although the complaint is somewhat ambiguous in 
this regard, it is apparently the position of complaint 
counsel that the statements in respondents’ advertising 
quoted under "C" of paragraph 6 above amount to a repre- 
sentation that readers following the ideas and suggestions 
in the book will be assured, i.e., guaranteed, an increased 
life span and the other indicated health benefits. _9/ It 
is the opinion and finding of the examiner that respondents' 
advertising does not purport to give the readers any assur- 
ance, in the sense of a guarantee, that they will live 
longer, maintain their health, etc., by following the ideas 
in the book. The reference to these benefits in the ad- 
vertising is not in terms of any assurance or guarantee 
_9/ It may be noted that Paragraph Six of the complaint, 

which sets forth the nature of the representations, 
does not use the word "assure", but merely alleges that 
the statements made in the advertising constitute a 
representation that readers who follow the ideas in 

the book "will" add years to their lives, etc. How- 
ever, Paragraph Seven, in which the charge of misre- 
presentation is made, alleges that the representations 
are false since the ideas and suggestions contained in 


the book "will not assure readers" of an increased 
life span, etc. 
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of what will inevitably be achieved by readers, but $6 
expressed in the context of a question, viz, "Which of the 
health ideas in this amazing book will... (1) add years 
to your life?", etc. Immediately below the question éppears 
an explanation, which includes statements such as thet 
following: 

"This knowledge can help the average person : 


remain comparatively free of many terrible 


diseases. * * * Mr. Rodale believes that 

by observing certain health rules, we can 

develop bodies, minds, nerves, muscles and | 

tissues that are more resistant to disease | 

than they otherwise would be." 
It is the opinion and finding of the examiner that the most 
that can be claimed to have been represented by the ee 
statements, in the context of their use, is that the reader 
will find ideas in the book which, if followed, will be of 
value to the average person in maintaining his health and 
avoiding disease, and in this way help him to live longer, 
feel better, etc. 


16. Since the evidence fails to establish that respon- 


dents have represented in their advertising for "The Health 


Finder" that the ideas and suggestions in the book will 


“assure" readers of an increased life span, more energy, 


savings on medical and dental expenditures, or that they will 
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gain and maintain health, it follows that the medical testi- 
mony relied upon by complaint counsel, to the effect that 

the ideas and suggestions in the book will not “assure” 

these benefits, does not establish a case of misrepresentation 
in this respect. However, since it may be urged that the 
portions of respondents’ advertising here under discussion 
are false, even on the basis of an interpretation thereof 

that respondents have represented merely that the book con- 
tains ideas and suggestions which would be helpful for (but 
not necessarily insure) a longer life, more energy, etc., 

it should be noted that the evidence likewise fails to 
establish any misrepresentation in this regard. A number 

of the medical witnesses called in support of the complaint 
who had testified that the ideas in the book would not "assure" 
these benefits, conceded that the book contained information 
which, if followed, would probably result in the reader's 
living longer, feeling better or achieving certain health 
benefits (Ir. 270-271, 346-348, 417-418, 421, 452). The 
testimony of the medical witnesses called by respondents 


likewise establishes that the book contains information 


which would be helpful in gaining better health and avoiding 
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various diseases. (Tr. 542, 558, 644-661, 730, 806). 10/ 


The record fails to establish that the ideas and suggestions 
in the book are wholly without value in this regard. 

17. Assuming, arguendo, that respondents' advertising 
for "The Health Finder" can be interpreted as representing 
that the book will "assure" readers a longer life, sae 
energy, etc., it should be noted that the statements to 
this effect cited in the complaint appeared only in the 
yellow-colored brochure, which respondents ceased to use 
after April 1960, over three years prior to the issuance 
of the complaint herein. In the green-colored brochure, 
which was in use from 1960 to about the time the complaint 
issued herein, there is no reference to any of the ideas 
in the book assuring or being of value for longer life, 


more energy or similar benefits (CX 10 A-D). 


- 10/ One of the witnesses called by respondents, an Asacciats 

Professor of Medicine and Pharmacology at the Johns 
_ Hopkins University Medical School, had testified as a 

witness for the Commission in other proceedings ‘and had 
been consulted by the Commission in other matters 
(Tr. 540). He testified that the book made a number of 
admirable recommendations in the field of diet and 
nutrition and in suggesting the avoidance of excessive 
reliance on drugs, although he was of the opinion that 
some portions of the book did contain an exaggerated 
emphasis on the benefits of dietary manipulation 
(Tr. 542, 557). 
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Misrepresentation as to Prevention of Certain Diseases 

18. Based on the statements made in the yellow-colored 
brochure set forth under the heading "D" of paragraph 6 
above, it is charged that respondents have falsely re- 
presented that readers of "The Health Finder" will find 
therein information which will enable them to prevent cer- 
tain specific diseases. It is also charged, in this con- 
nection, that respondents have falsely represented that 
readers of the book will find therein the answer "to all 
health problems” (Complaint, par. 6-7). Respondents deny 
having represented that the book contains the answer to 
"ali" health problems (Answer, p. 6). Their position as 
to the charge of misrepresentation with respect to speci- 


fic diseases is not entirely clear. While claiming that 


the complaint is based on too broad an interpretation of 


their advertising (Answer, p. 5), they apparently concede 
that the book contains some erroneous ideas and suggestions 
but claim these are harmless (Tr. 475, 482). 

19. The examiner turns first to a consideration of the 
issue of whether respondents have represented that their 


publication "The Health Finder" contains the answers to "all" 
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health problems. It is not entirely clear from the proposed 


findings what portion of the advertising complaint counsel 
<a upon in support of this contention. The only portion 
of the advertisement cited in the complaint which — pos- 
sibly be susceptible of such an interpretation is the 
statement appearing under the heading "B" in paragraph 6 
hereof, that the book is an "Encyclopedia of Health Infor- 
mation from the Preventive point of view" and that it: 
"ANSWERS HEALTH PROBLEMS", It is the opinion and finding 

of the examiner that this portion of respondents' advertising 
cannot be fairly interpreted as representing that the reader 
will find in the book the answer to "all" his health pro- 
blems. The advertisement in another portion, recerved to 

in paragraph 15 above, states that the book cont atieencor 
mation which "can help the average person remain compara- 
tively free of many terrible diseases" and refers to a 
number of specific diseases which are aisccseed in the book. 
However, there is nothing in the advertisement to suggest 
that the readers will find the answer to all health broblens 
in the book. Since the only evidence relied upon by com- 
plaint counsel to establish the falsity of this representation 


is the testimony of several doctors that the book does not 
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contain the answer to "all" health problems (Tr. 227, 470), 
and since it has been found that respondents have made no 
such representation, it is concluded that complaint counsel 
have failed to establish that respondents’ advertising is 


fake, misleading and deceptive in this respect. 


20. As stated above, the alleged misrepresentation with 


respect to certain specific diseases, viz, the common cold, 
ulcers, fatigue, goiter and high blood pressure, is based on 
the portion of the yellow-colored brochure cited under 
heading "D" of paragraph 6 hereof. The quoted portions 
appear in the advertisement under the dual headings: "Check 
The Topic You Would Like To Know More About" and "Check The 
Health Problems You And Your Family May Have". Below these 
headings appear a list of topics purporting to be discussed 
in the book, with an indication of the page or pages where 
each of the topics is discussed. The topics listed are, 

for the most part, either diseases or foods, vitamins and 
drugs purporting to have a useful or deleterious effect on 
health. The charge of misrepresentation is made with res- 
pect to only some of the diseases or topics referred to in 


the brochure. Certain of these diseases or topics are also 
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referred to in the testimonial exttacts (CX 9 A-D). The 
examiner now turns to a consideration of each of the 


specific diseases or topics with respect to which misrepre- 


sentation is charged to determine, (a) whether a representation 


of prevention or cure has been made and (b), if so, whether 


the representation is true or false. 
The Common Cold 

21. The yellow-colored brochure contains the following 
statements concerning the common cold: "Recommendations 
for a winter free from common colds (pages 260-1)", and 
“What we can do to prevent the common cold (pages 255~6-7)" 
(CX 8 B, D). The compendium of extracts from testimonial 
letters, accompanying the brochure, also contains a oes 
of references to the value of the book's recommendations 
in preventing colds, such as: "Since practicing chair one 
of soap and the use of vitamin supplements as recommended 
in your HEALTH FINDER, I have not had a cold since" (cx 9A, 
D). It is the opinion and finding of the examiner tnat 
there would be members of the public who would interpret 
the statements made in respondents’ advertisements concerning 


the common cold as meaning that by following the recommendations 
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in the book, "The Health Finder", they will be able to avoid 
getting a cold. 

22. It is the thesis of the author of the book, in the 
portions referred to in respondents’ advertising, that by 
supplementing one's diet with foods containing certain 
vitamins, particularly vitamin A, one will be able to avoid 
getting a cold. This thesis is based on certain experiments 
purporting to show that individuals with respiratory infections 
were deficient in vitamin A. Accordingly, it is suggested 
in the book that by adding foods with vitamin A to one's 
diet the common cold can be avoided. This result is said 
to be achieved, "not directly by killing the disease germs," 
but “indirectly by providing for the health of the mucous 
membranes" in the nose and throat (CX 1A, p. 260). Accord- 


ing to the greater weight of the credible medical evidence 


in the record, persons following the recommendations in the 


book will not be able to avoid getting a cold. The common 
cold is caused by various viral agents and there is no known 
way of preventing it, by dietary measures or otherwise. 
While it may be that a deficiency of vitamin A may predis- 


pose one to infection, it does not follow that the taking 
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of vitamin A will prevent colds. Im fact, the normal diet 
of the average individual contains sufficient vitamin A 
for the body's needs, and the supplementation of the diet 
with additional amounts of vitamin A may be harmful (Tr. 
209-210, 366-372, 439-441)._11/ 


23. In the green-colored brochure which respondents 


circulated from February 1960 to sometime in 1963, the 


statement in the yellow-colored brochure reading, "Recom- 
mendations for a winter free from common colds", was 
eliminated. The other statement on colds reading, "what 
we can do to prevent the common cold", was changed to read, 


"What we can do for the common cold" (CX 10 C.) 


_11/ The above findings are based principally on the testi- 
mony of three physicians called in support of the 
complaint, who were highly qualified specialists 
in internal medicine. Of the three witnesses called 
by respondents to testify on this subject, only one, 
an osteopathic physician, claimed that diet would 
prevent colds (Tr. 702). Respondents’ witness most 
qualified in the field of internal medicine would say 
merely that there was a "possibility" dietary deficiency 
would affect the incidence of colds, but made no claim 
that adding vitamin A to the diet would prevent colds 
(Tr. 554). The third witness, an allergy specialist, 
testified merely that a nonwheat diet might enable one 
to avoid the allergic-type cold reaction caused by 
eating cereal grains (Tr. 652). 
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It is the opinion and finding of the examiner that, despite 
this modification, there would be members of the public 
who would interpret respondents’ advertising to mean that 
the book will tell them how to avoid or deal with the common 
cold. 
Constipation 

24. The yellow-colored brochure contains the following 
statement concerning constipation: "What is the most 
successful preventative and cure for constipation? (pages 
278-9)" (CX 8 B). The accompanying brochure of testimonial 
extracts contains a reference to constipation as follows: 
"J thought I was branded with this ailment for my entire 
life. I can hardly believe I am not constipated any more. 
* * * I believe brewer's yeast played the major role" 
(CX 9 A). It is the opinion and finding of the examiner 


that there would be members of the public who would inter- 


pret the statements in respondents’ advertisements concerning 


constipation as meaning that they can prevent and cure con- 
stipation by following the advice on this subject given in 
the book, "The Health Finder". 

25. It is the thesis of the author of the book, in the 


portions referred to in respondents’ advertising, that a 
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"correct diet", including fresh fruits and vegetables’ and 
certain vitamins and minerals, and the avoidance of certain 
undesirable foods, is "the most successful preventive’ and 
cure for canstipation" (CX 1A, p. 278). According to the 
greater weight of the credible evidence in the record, 
there are a number of types of constipation which will not 
be prevented or cured by dietary manipulation. Reliance on 
dietary measures in these instances may result in serious 
danger to one's life. Even in those cases where dietary 


measures may be helpful, they are not the principal factor 


in preventing or curing constipation, and some of the foods 


and vitamins recommended have no value in the prevention or 


cure of the condition (Tr. 210-211, 373-376, 443-445)._12/ 


_12/ The above findings are based principally on the testi- 
mony of the three physicians called in support of the 
complaint who are referred to in n. 11, supra. The 
physician best qualified to testify on the subject 
among respondents’ witnesses merely agreed with the 
book's “attack on the over-use of purgatives", but 
expressed no opinion as to the book's recommendation 
on how to prevent or cure constipation (Tr. 555). 
Respondents’ osteopathic witness made no claim that 
dietary measures would prevent or cure constipation, 
but merely that a person eating a proper diet would 
be "less apt" to get constipation (Tr. 730). Their 
allergy specialist expressed agreement with the book, 
but gave no specific testimony that following its 
recommendations would prevent or cure all types of 
constipation (Tr. 653). This physician, while quali- 
fied in the field of allergy diseases, admittedly 


had limited experience in the field of internal medi- 
cine generally (Tr. 641). 
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26. In the green-colored brochure, which respondents 
circulated from 1960 to 1963, they modified somewhat the 
statement concerning constipation which appeared in the 
yellow-colored brochure. Instead of referring to "the" 
most successful preventive and cure for constipation, they 
used the expression, "a successful preventative", and 
dropped the reference to "cure", The statement, as modi- 


fied, reads: "What is a successful preventative for con- 


stipation? (pages 278-9)"' (CX 10 B). No reference to 


constipation appears in the revised compendium of testi- 
monial extracts (CX 25 A-B). It is the opinion and finding 
of the examiner that the statement in the green-colored 
brochure would still be interpreted by members of the pub- 
lic as meaning that by following the advice in the book 
they will be able to prevent constipation. As found above, 
there are a significant number of cases and types of con- 
stipation which will not be aided by dietary measures, and 
where delay in obtaining necessary medical advice and treat- 
ment could be dangerous. 
Ulcers 

27. With respect to ulcers, the yellow-colored brochure 
contains the following statement: "Prevention of ulcers 


(Page 854)" (CX 8B). The compendium of testimonial extracts 
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26. In the green-colored brochure, which xespondents 


circulated from 1960 to 1963, they modified somewhat the 
statement concerning constipation which appeared in the 
yellow-colored brochure. Instead of referring to "the" 
most successful preventive and cure for constipation, they 
used the expression, "a successful preventative", and 
dropped the reference to "cure". The statement, as modi- 
fied, reads: "What is a successful preventative for con- 
stipation? (pages 278-9)" (CX 10 B). No reference ito 
constipation appears in the revised compendium of testi- 
monial extracts (CX 25 A-B). It is the opinion and finding 
of the examiner that the statement in the green-colored 
brochure would still be interpreted by members of the pub- 
lic as meaning that by following the advice in the book 
they will be able to prevent constipation. As found above, 
there are a significant number of cases and types of con- 
stipation which will not be aided by dietary measures, and 
where delay in obtaining necessary medical advice aa treat- 
ment could be dangerous. i 
Ulcers 

27. With respect to ulcers, the yellow-colored brochure 
contains the following statement: "Prevention of ulcers 


(Page 854)" (CX 8 B). The compendium of testimonial extracts 
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also refers to ulcers, as follows: "Got rid of a peptic 
ulcer" (CX 9 B). It is the opinion and finding of the 
examiner that there would be members of the public who 
would interpret these advertisements to mean that the book 
will enable them to prevent ulcers. The thesis of the 
author of the book is, essentially, that the way to pre- 
vent ulcers is to avoid certain "forbidden foods" and to 
eat a diet consisting of certain desirable foods (CX 1 A, 


p. 854). The author reasons that since "dietary adjustment" 


$s used in the treatment of ulcers, the same method can be 


used to prevent ulcers from occurring. The author rules 
out emotional factors as a cause of ulcers. According to 
the greater weight of the credible medical evidence in the 
record, while diet may be of value in the treatment of some 
types of (but not all) ulcers, it will not prevent ulcers 
from occurring and, while the cause of ulcers is not 
entirely understood, emotional factors are considered to 
play a significant role. Furthermore, in certain types of 
ulcers reliance on dietary measures and the failure to 


secure appropriate medical or surgical treatment may be 
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dangerous to life (Tr. 212-214, 377-380)._13/ 

28. The above-quoted statement appearing in the! yellow- 
colored brochure was modified in the green-colored Biochuve, 
which respondents began to circulate in 1960. In lieu of 


the statement, "Prevention of ulcers", which appears!in the 


yellow-colored brochure, the 1960 brochure states merely: 


"Ulcers (page 854)" (CX 10 B). All reference to the sabe 
ject of ulcers was omitted for the compendium of testimonials 
which accompanied the green-colored brochure (CX 25 A-B). 

It is the opinion and finding of the examiner that the modi- 
fied statement cannot be construed as a representation that 
the book contains a prescription which will enable the 
reader to prevent ulcers. The most that can be inferred from 
the statement is that the book contains helpful teas on the 


subject of ulcers. While the medical evidence in the record 


_13/ The above findings are based principally on the 
testimony of two of the internists referred to! in 
n. 11, supra. The one internist called by respon- 
dents made no reference to the subject of ulcers. 
The allergy specialist made no claim as to the 
correctness of the book's recommendations on ulcers, 
stating that the "cause of peptic ulcers is still 
obscure and concepts of treatment are largely based 
on speculative interpretations" (Tr. 661). The 
osteopathic physician testified to having used dietary 
measures in the treatment of ulcers, but made no 
claim that they would prevent ulcers (Tr. 721). 
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establishes that dietary measures, such as those referred to in the 
book will not prevent ulcers, it does not establish that they are 
wholly without value in the treatment of some types of ulcers. 
Fatigue 

29. With respect to fatigue, the yellow-colored brochure con- 
tains the following statement: "Exciting discovery concerning the 
use of desiccated liver as a means of preventing fatigue (pages 
450-1-2)" (CX 8B). It is the opinion and finding of the examiner 
that there would be members of the public who would interpret this 
statement in respondents' advertising to mean that the use of 
desiccated liver, as described in the book, will help them to pre- 
vent fatigue. In the book the author suggests that dietary manage- 
ment, particularly the addition of desiccated liver to the diet, 
will prevent or significantly reduce fatigue (CX 1 A, pp. 450-452). 
According to the greater weight of the credible medical evidence 


in the record, fatigue is a complex phenomenon which is the result 


of many causes, physical and psychological, and dietary management 


will not prevent fatigue, except in that limited class of cases 
where dietary deficiency is responsible for the fatigue (Tr. 215- 


216, 380-381, 448). 14/ 
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14/ The above findings are based principally on the testimony 
of the three specialists in internal medicine called in 
support of the complaint. The evidence offered by respon- 
dents involved principally cases of fatigue due to hypo- 
glycemia, a condition in which there is an excess of sugar 
in the blood and in which reduction of the intake of sugar 

is recommended (Tr. 529). Even with respect to (continued) 
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30. The above-quoted statement made in the yellow- 
colored brochure concerning the use of desiccated liver in 
the prevention of fatigue was continued by respondents 
in the green-colored brochure which they circulated between 
1960 and 1963 (CX 10 C). Respondents’ current publication, 
"Complete Book of Food and Nutrition", contains a chapter 
entitled: "Desiccated Liver the Wonder Food" (CX 29, 

p- 973). The contents of this chapter are substantially 
the same as the section in "The Health Finder" dealing 
with this subject. Respondents.refer to this subject in 
their current advertising for the book "Complete Book of 
Food and Nutrition", as follows: "Dessicated Liver the 
Wonder Food. * * * Experiments on Liver and Fatigue". 
(CX 30 A). | 
Goiter 


31. With respect to goiter, the yellow-colored brochure 


advertising "The Health Finder" contains the following 


statement: "Goiter -- what it is, where it occurs, what 


_ should be done to prevent it (pages 392-3-4-5-6-7-8)" (CX 8 B). 


(Footnote continued) 


this condition, one of the doctors called by respondents 
indicated that this is but one of the causes of fatigue, and 
that a "more extensive presentation of fatigue could have 
been made [in the book] on the basis of evidence available 
at the time" (Tr. 655). 
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It is the opinion and finding of the examiner that there 
would be members of the public who would interpret this 
statement to mean that they will be able to prevent goiter 
by following the recommendations in the book. The essential 
recommendation in the book as to how to prevent goiter is 
by the supplementation of the diet with foods containing 
iodine and by the avoidance of drinking water polluted by 
cyanide (CX 1A, p. 397). According to the greater weight 
of the credible medical evidence in the record, iodine 
deficiency is only one cause of goiters and occurs only 
in limited areas of the country where the soil is low in 
iodine. There are various types of goiter for which the 
recommendations in the book will be of no value in the 
prevention thereof (Tr. 381-383)._15/ 

32. The above~quoted statement made in the yellow- 


colored brochure concerning the prevention of goiter was 


_15/ The above findings are based on the testimony of a 
specialist in internal medicine called in support 
of the complaint. The only countervailing evidence 
offered by respondents was the testimony of its 
osteopathic medical witness that he had treated 
cases of goiter by dietary manipulation, the nature 
of such diet not being specified. However, in a 
number of cases treated by him, it was necessary 
to remove the goiter surgically. No claim was made 
that all types of goiters are preventable by iodine 
dietary supplementation (Tr. 722). 
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continued by respondents in the green-colored focbane 
which they circulated between 1960 and 1963 (CX 10 B). 
Respondents’ current publication, "Complete Book of Food 
and Nutrition", contains some limited discussion on the 
subject of goiters, but no in terms of it being due to 
iodine deficiency (CX 29, pp. 150, 479). No reference 
to the prevention of goiters is made in Reusbadande™ 
current advertising brochure for this publication. 
High Blood Pressure 

33. The yellow-colored brochure contains the following 
statements with respect to high blood pressure: "Yse of 
garlic in the treatment of hypertension (high blood pressure) 
(page 388). * * * Reason for salt-free diet if you suffer 
from high blood pressure (pages 424-5)" (CX 8 B). the 


compendium of testimonials accompanying the brochure also ' 


contains reference to high blood pressure, including the 


following: "I was glad to discover the garlic treatment 
for high blood pressure. I am feeling much better and my 
blood pressure is down to normal thanks to the HEALTH 
FINDER * * * We found garlic most helpful in Sains 
flatulence and hypertension" (CX 9 A~B). It is the opinion 


and finding of the examiner that there would be members 
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of the public who would intepret the statements in respon- 
dents’ advertising regarding high blood pressure as meaning 


that the use of garlic and the elimination of salt from 


the diet will aid in the relief or treatment of high blood 


pressure. 

34, It is the thesis of the author of the book, "The 
Health Finder", with respect to garlic that it is "Most 
Valuable in Treatment of High Blood Pressure" since it 
"yeduces high blood pressure" (CX 1 A, p. 388). Concerning 
the use of salt, the author states that "high blood pressure 
can be brought on by increased salt intake and that in many 
cases it can be cured by a salt-free diet" (id. at 424). 
According to the uncontradicted medical evidence in the 
record, garlic has no effect whatever in the treatment of 
high blood pressure (Tr. 452). _16/ With respect to salt, 
the medical evidence in the record establishes that the 
elimination of salt from the diet is recommended in many 
cases of high blood pressure, particularly in the type 
_16/ The only one of respondents’ witnesses who testified 

regarding the use of garlic stated: "I have not had 


clinical experience with garlic therapy and cannot 
comment on the point raised" (Tr. 656). 
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denominated “essential hypertension" (Tr. 155, 295, 363, 


452-453, 557, 656, 846). Complaint counsel contend that 

the statements made by respondents regarding salt and 

high blood pressure are deceptive because the medical 

evidence establishes that, (a) there are types of high 

blood pressure in which a salt-free diet is not a part of 

the treatment, and (b) even in those cases where the 

elimination of salt is recommended, it is only part of 

an overall regimen of treatment prescribed by a phydician 

(Tr. 154,216, 303, 452-453). While the greater @aigne of the 

medical evidence is in accordance with counsel's aedteion: 

this does not establish the falsity of pespendente’ ever 

tising regarding salt and high blood pressure, since the 

examiner does not construe the statements made in theix book 

and advertising to mean that the elimination of suit will cure 

all cases of high blood pressure and that no other measures 

are required in the treatment thereof. | 
35. The above-quoted statements made in the yellow- 

colored brochure concerning garlic and a salt-free diet in 

the treatment of high blood pressure were continued, in 

haec verba, in the green-colored brochure which Péssondents 


circulated between 1960 and 1963 (CX 10 B-C). Respondents’ 
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current publication, "Complete Book of Food and Nutrition", 
contains a discussion of garlic and a salt-free diet in the 
treatment of high blood pressure, in terms substantially 
similar to the discussion in "The Health Finder". (CX 29, 
pp. 495, 281, 287). The advertising brochure for the book 
makes reference to the discussion on garlic as follows: 
"Controversy over garlic and blood pressure. Dr. Piotrowski's 
garlic treatment for hypertension" (CX 30 B). The examiner 
does not interpret this statement in respondents’ advertising 
as constituting dn affirmative representation that garlic is 
of value in the treatment of high blood pressure. The 
brochure also contains the following statement concerning 
salt and high blood pressure: "MEDICAL FACTS ON SALT-EATING 
AND HIGH BLOOD PRESSURE. High blood pressure and salt. 
Low-salt diet for reducing blood pressure" (CX 30 B). The 


examiner does not interpret this statement as constituting 


an affirmative representation that amlt-free diet will 


prevent or cure all types of high blood pressure. 


Cancer 

36. The charge of misrepresentation with respect! to the 
specific diseases hereinbefore discussed involves principally 
diseases referred to in the yellow-colored brochure, although 
several of the conditions are also referred to in the com- 
pendium of testimonial extracts which accompanied it (cx 9 
A-D). The charge of misrepresentation with respect to cancer 
and the other diseases hereinafter discussed involves diseases 
which, with one exception, are referred to in both the testi- 
monial extracts and the brochure. Complaint counsel contend 
that the impact of both of these advertisements, which were 
sent out together in the mails, must be considered in deter- 
mining the nature of the representation made by respondents 
(CPF, p. 16). 


37. With respect to cancer, references appear in both the 


yellow-colored brochure and the compendium of testimonial ex- 


tracts. The brochure contains the following references to 
cancer: "Cancer and Nutrition (pages 165-6-7). * * * 
Laboratory experiments indicating that brewers' yeast and 
dried liver prevent cancer (page 141) * * * Experiments 
showing the effectiveness of the B complex of vanes in 


preventing the growth of cancer (pages 176-7). * * * Experi- 


ments which indicate that liver in the diet helps prevent 
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cancer (page 452)" (CX 8B). The testimonial extracts purport 
to quote from several letters received from readers, under 

the heading "Cancer", one of which states that if a relative 
of the reader had seen the article in the book on cancer "and 
followed its recommendations, she probably would not now be 
dying of cancer of the bones and nerves" (CX 9 A). It is the 
Opinion and finding of the examiner that, despite the use of 
such words as “experiments" and "laboratory experiments", there 
would be members of the public who would infer from the adver- 
tisements, as a whole, that the book contains information 
which will enable them to avoid getting cancer. The testi- 
monial extracts suggest that readers of the book had inter- 
preted it as giving them definitive advice on how to prevent 
cancer. There is no reason to believe that there would not 

be other members of the public who, upon reading the state- 
ments in the brochure and the testimonial statements, would 


infer that they are being offered definitive methods for 


preventing cancer, albeit methods which were developed in 


certain experiments. 
38. The theme of the portions of the book referred to 
in the advertisements above quoted is that the prevention of 


cancer is, essentially, a matter of diet, i.e., the eating of 
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“certain foods and vitamins. Although the experiments dis- 
cussed in the book involved animals (rats) and limited types 
of cancer (cancer of the liver), the author makes broad 
claims for the application of these experiments to human 
beings and to the prevention of cancer generally. Thus, with 
respect to the experiments involving brewers' yeast, the 
author makes the positive statement that "a diet fortified 
by ample amounts of brewers’ yeast is for the present the 
only proven preventive of cancer" (emphasis supplied) (CX 1 A, 
p. 142). In discussing experiments involving brewers’ yeast 
and liver, the author states: "It seems certain, therefore, 
that both yeast and dried beef liver contain substances 


which, when included in the diet in sufficient quantity, 


prevent cancer" (emphasis supplied) (id., at 141 and 452). 


The overwhelming weight of the credible medical evidence in 
the record establishes, (a) that there is no known method of 
preventing cancer by dietary means, (b) the fact that a 
person is nutritionally healthy and eats certain foods and 
vitamins, including those recommended by pesoendwnes dn the 
book, will not prevent cancer, and (c) experiments carried 


on with animals do not have any necessary application to 
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human beings and to all types of cancer (Tr. 218, 392-395, 
127/ 
455-457). 


39. In the green-colored brochure which respondents 


began to circulate in February 1960, they made some modifi- 
cations in the statements above quoted from the yellow- 
colored brochure. Thus, the statement, "Laboratory experi- 


ments indicating that brewers' yeast and dried liver prevent 


a7y The above findings are based principally on the testi- 
mony of the three specialists in internal medicine 
called in support of the complaint. Two of these were 
doing concentrated work in the field of cancer research 
at the National Cancer Institute of the National 
Institute of Health, and the third was chief of medicine 
at a large medical school and hospital in Washington, 
D. C. (Tr. 201, 358, 432; CX 14, CX 15 A-C, CX 19 A-D, 
CX 20 A-B, CX 21 A-D). Of the two doctors called by 
respondents who commented on the book's discussion of 
cancer, one (an allergy specialist) stated that "inas- 
much as the etiology of cancer is still obscure, any 
discussion as to how the subject may be prevented must 
be speculative" (Tr. 650). The other witness (an 
osteopathic physician) made no claim that the recommen- 
dations in the book would prevent cancer, but merely 
that where a person and his mother had eaten correctly 
he would be less apt to get certain diseases, including 
cancer (Tr. 729-730). The best qualified of respondents’ 
witnesses to testify on the subject of cancer, an 
Associate Professor of Medicine at Johns Hopkins Medical 
School, referred only to the discussion in the book on 
tobacco and lung cancer (Tr. 553). However, concerning 
the book's emphasis on diet as a preventive generally, 
the witness stated (Tr. 542): 


"J should point out that there are parts of 
the book that I think represent what seem 
to me to be exaggerated emphasis on the 
benefits of diet and vitamins and organic 
materials * * x", 
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cancer", was changed to read: "Laboratory experiments 
concerning brewers' yeast and dried liver and the pre- 
vention of cancer (page 141)"" (CX 10 B). The statement, 
“Experiment showing the effectiveness of the B complex of 
vitamins in preventing growth of cancer", was changed to 
read: "Experiments concerning the B complex of vitamins 
and cancer". The statement, "Experiments which indicate 
that liver in the diet helps prevent cancer", was elin- 
inated in the green-colored brochure, although reference 
to the subject of liver appears in the portion of thi 
green-colored brochure quoted above. No changes eke made 
in the book itself with respect to brewers’ yeast and 
liver as preventives of cancer. It is the opinion and 
finding of the examiner that, despite the changes in 
respondents' advertising above discussed, the advertising 
still creates the impression that there is a relationship 
between certain foods and vitamins, and the prevention of 
cancer. Reference to the subject of brewers' yeast ind 
liver, as preventives of cancer, also appears in respondents’ 
current publication, "The Complete Book of Food and Nutri- 


tion", under the heading: "Cancer Prevented by Brewer's 


Yeast and Dried Liver" (CX 29, p. 980). The current 
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advertisement for that book contains the statement: 
"Brewer's yeast and dessicated liver prevent cancer in 
experimental rats. What is the protective factor in 


brewer's yeast?" (CX 30-A). 


Tuberculosis 

40. The yellow-colored brochure contains the following 
statement concerning tuberculosis: "The garlic treatment 
for tuberculosis (page 386)". It is the opinion and find- 
ing of the examiner that while the above-quoted statement 
cannot be construed as a representation that garlic will 
enable one to prevent tuberculosis, as alleged in the 
complaint, there would be members of the public who would 
infer therefrom that garlic is of some value in the treat- 


ment or cure of the disease. The thesis of the author, 


based on various experiments discussed by him, is that 


garlic is effective in the treatment of tuberculosis and 
is believed to be "a specific for the tubercule baccilus" 
(CX 1 A, p. 387). Most of the testimony on which complaint 
counsel rely to establish the falsity of the representation 
made with reference to tuberculosis relates to the book's 


recommendation of certain vitamins in dealing with this 
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condition (tr. 219, 397, 459). However, there is no 
reference to the efficacy of such vitamins in respondents’ 
advertising. The only reference to tuberculosis in the 
advertising is in connection with the garlic treatment. 
While one of the doctors called in support of the com- 
plaint did testify that he knew of no medical opinion that 
garlic was of value in the treatment of tuberculosis (Tr. 220) ; 
the examiner does not regard such testimony as sufficient 
to establish that garlic has no value in the treatment of 
this condition. It should be noted that the green-colored 
brochure, which respondents began to circulate in February 
1960 in lieu of the yeLlow-colored brochure, contains no 


reference to the subject of tuberculosis. 


Infantile Paralysis (Polio) 


41. The yellow-colored brochure makes the following 


references to infantile paralysis or polio: "Diet for 
children during polio season (pages 623-4-5). * * * Polio, 
and the diet Dr. Sandler recommended during a North: Carolina 
epidemic * * * (pages 574-5-6-7-8-9-80). * * * Food and 
polio (pages 596-7-8). * * * Infantile paralysis and vita- 


min B deficiency (pages 625-6-7-8-9). * * * Polio, its 
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cause and prevention, by Dr. Virgil A. Davis, New York 

City (pages 599-603)" (cX 8 B-C). The subject is also 
referred to in the testimonial extracts under the heading: 
"Polio" (CX 9B). One of the testimonials states that, 
"Every mother should buy the HEALTH FINDER and follow 

the excellent sensible advice on polio”. Another states 
that the reader was “afraid of germs anidiseases" before 
reading the book and, "now, my fears are gone. I just don't 
worry about them anymore." It is the opinion and finding 
of the examiner that there would be members of the public 


who would interpret the statements made in respondents' ad- 


vertising regarding polio as meaning that the ideas and 


suggestions in the book concerning infantile paralysis or 
polio will enable them to prevent, or at least minimize 
the chances of getting, this condition. 

42. The thesis of the author of the book is that 
poliomyelitis, ox polio as it is commonly called, is primar- 
ily caused by improper diet, i.e., a deficiency of certain 
desirable foods and vitamins and the ingestion of certain 
undesirable foods and vitamins. Although purporting to 
discuss various studies and experiments made by others in 


the field, the author takes a positive position that polio 


a 4802 


is a dietary disease and recommends the eating of certain 
foods and the avoidance of certain others (CX 1 A, pp. 624- 
625, 629, 578-580, 599). While referring at one netne to 
the possibility that polio may be of viral origin, che 
author states that "germs (bacteria) or virus are probably 
always a secondary (never a primary) cause of disease", and 
makes the further statement that: "If no one ate comsanacl 
or used a diet deficient in any of the essential food ele- 
ments or drank insufficient fluids, there probably never 
would be an infectious disease" (Id., at p. 599). According 
to the greater weight of the credible medical evidence in 
the record, (a) polio is a viral disease and cannot be 
prevented or minimized by dietary manipulation and (b) the 
book's emphasis on polio as a dietary disease would tend to 


cause people to avoid polio vaccination and to rely on 


dietary measures, thereby increasing the danger that they 
, 18/ 


will get the disease (Tr. 221-223, 237, 398-401). The 


18/7 Of the two physicians called by respondents who testi- 


fied on the subject one, a physician and dentist specializing 
in diseases of the mouth, referred to one of the studies 
discussed in the book as “exciting”, but expressed doubt that 
it contained "the entire story". He noted particularly the 
absence of any discussion of polio vaccination (Tr. '533-534). 
The other witness, an osteopathic physician, in line with his 
general nonmedicinal approach to disease, agreed with the 
emphasis on diet as a preventive and claimed that vaccination 
[Footnote continued on next page] 
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examiner is mindful of the fact that when the book was 
originally written polio vaccination, as a preventive 
measure, had not been fully perfected. However, respondents 
continued to advertise dietary measures as a preventive 
long after polio vaccination had come into active use. 

43, In the green-colored brochure, which respondents 


circulated from February 1960 to some time in 1963, respond- 


ents continued to make the same statements concerning polio, 


including the reference to dietary measures, as those appear- 
ing in the yellow-colored brochure (CX 10 B). In respondents’ 
current publication, "The Complete Book of Food and Nutrition", 
there is continued emphasis on dietary manipulation as the 

way to prevent polio (CX 29, pp. 504-505, 397). Respondents 
have continued to refer to dietary measures as a preventative 


for polio in the brochure which they are currently using to 
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“does not answer the question of disease entirely" (Tr. 724- 
725). The associate professor of medicine, the witness whom 
the examiner regards as the most highly qualified to testify 
on the subject among the witnesses called by respondents, made 
no specific reference in his testimony to the book's discus- 
sion of polio although, as previously noted, he did indicate 
that there were parts of the book that "seem to me to be 
exaggerated emphasis on the benefits of diet and vitamins 

and organic materials" (Tr. 542). 
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promote the sale of this publication. The brochure contains 


the statement: "Prevent polio all year round" (CX 30 B). 


Heart Disease 


44. The yellow-colored brochure contains the following 


statement with regard to heart disease (CX 8 B): “Heart 


disease and the use of vitamin E (pages 415-6-7-8-9). * * * 
Heart disease and low salt diet (page 415)". In addition, 
the brochure contains several references to high blood 
pressure which have been previously discussed. The subject 
of “heart disease" is also alluded to in several of the 
testimonial extracts. One of the testimonial letters con- 
tains the statement (CX 9A): "I am sure heart ee will 
never strike me guddenley as it has three of my friends 
* * *, after having read your article on Heart Disease". 
Another letter contains the following statement (CX 9 8B): 
"As one who has suffered from coronary trouble, this article 
[on heart disease] appeals to me, and much more so; when I 
can do things which the doctor said would be disastrous to 
undertake in my state of health" (ouphaets supplied) . It is 
the opinon and finding of the examiner that there would be 
members of the public who would interpret these statements 


in respondents' advertising to mean that the book contains 
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ideas and suggestions, particularly with reference to the use 
of watuntty A and a low salt diet, which will be helpful in 
the prevention, treatment or cure of heart disease. 

45. It is the thesis of the author that a diet low in 
salt and one containing vitamin E are desirable in the 


treatment of heart disease. In the case of salt, the 


emphasis is on a low salt diet in the treatment of heart 


disease. With respect to vitamin E, it is the position of 


the author that the use of vitamin E is of value "to treat 
and prevent heart disease of all types, whether coronary or 
rheumatic" (CX 1A, p. 417). The author suggests that 
vitamin E "bids fair to be the most important discovery made 
in medicine in the last 100 years! Not excepting penicillin" 

id., at p. 416). According to the greater weight of the 
credible medical evidence in the record there are a signifi- 
cant number of types and cases of heart disease in which 
dietary measures are of no value in the prevention, cure or 
treatment of the condition, and even in those cases where 
dietary measures are of value they play only a minor role in 
an overall regimen of treatment (Tr. 142-150. 175, 294-297, 
301, 303). By suggesting that dietary measures are the 


principal method for the prevention or cure of heart disease 
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genrally, the book tends to cause individuals with actual 


or potential heart disease to engage in self-diagnosis and 
avoid necessary medical advice (Tr. 151, 169-171, 175, 187- 
188, 300, 309). Even if the recommendations in the book 
could be understood as being limited to those types of heart 
disease where dietary measures are of value, their ‘use by a 
layman could be dangerous since there are similarities in the 
symptoms of various heart diseases which make it difficult 
even for a physician, let alone a layman, to make a proper 


diagnosis and prescribe the proper treatment (Tr. 315-316). 


19/ The above findings are based on the testimony of two 
highly qualified heart specialists who testified in 
support of the complaint. The heart specialist called 

by respondents did not substantially contradict the 
testimony of these witnesses with regard to the various 
types of heart conditions that would not be helped by 
dietary measures and the limited role played by diet in 
the treatment of other heart conditions. His principal 
thesis was that dietary measures, plus exercise and the 
elimination of smoking, would be of value in preventing 

or delaying the onset of some types of heart diesease 

(Tr. 806). However, even he agreed that dietary measures , 
such as vitamin E, were no “cure-all", and acknowledged 
that the use of such measures, even by a physician, was 
dangerous since they might actually raise the blood pressure 
(Tr. 822). While this physician expressed the opinion that 
the book would not make readers "refrain from consulting 
doctors when sick" (Tr. 807), respondents’ own advertising 
literature illustrates graphically that readers will not 
merely avoid getting necessary medical advice when sick, 
but will "do things which the doctor said would be dis- 
astrous to undertake in my state of health" (Cx 9 B). 
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46. The above-quoted statements made in the yellow- 
colored brochure concerning heart disease were continued, in 
haec verba, in the green-colored brochure which respondents 
circulated between 1960 and 1963 (CX 10 B). Respondents’ 
current publication "Complete Book of Food and Nutrition" 
contains reference to salt and vitamin E in the prevention 
or treatment of heart disease (CX 29, pp. 281, 370, 942). 
The advertising brochure for the book also makes reference 
to these topics (CX 30). 

Arthritis 

47. The yellow-colored brochure contains the following 
references to arthritis: "How one Massachusetts doctor 
treats arthritis successfully (pages 58-9). * * * What part 
does emotional stress play in arthritis? (page 58)" (CX 8 
B,D). The compendium of testimonial extracts contains the 
following statement concerning arthritis: "This article 


is worth many times the price paid for the book. I always 


thought food caused it all, but now I realize what the real 


cause was" (CX A). It is the opinion and finding of the 
examiner that there would be members of the public who would 
infer from the above statements in repondents' advertising 
that the book contains ideas and suggestions which will be 


helpful in the prevention or cure of arthritis. 
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48. It is the thesis of the author, in the portion Of}: 
the book referred to in the advertisement, that one type of 
arthritis, viz, rheumatoid arthritis, is "partly traceable" 
to emotional factors. The author recommends reat, bxercise: 
avoidance of emotional disturbance and of exposure to damp- 


ness, as well as a proper diet, in the treatment of this 


condition. Complaint counsel contend that the representation 


made by respondents is misleading because, according to some 
of the medical testimony, the caus&of arthritis are not 
fully known and, following the suggestions in the book will 
not assure theprevention or cure of rheumatoid arthritis in 
all cases (Tr. 223, 402). The examiner does not, however , 
interpret either the statement in respondents' advertising 
or the recommendations in the book as containing any assur- 
ance of a prevention or cure in all cases. While it is true 
that the causes of this condition are not fully understood, 
the medical testimony of complaint counsel's own wiiittiesses 
establishes that emotional factors do play a role in precipi- 
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tating the condition in persons predisposed toward it, and 


that the avoidance of exposure to cold and other 
phenomena are recommended in the treatment of the condition, 


as well as a properly balanced diet (Tr. 461,463, 251, 
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403). It is concluded and found that complaint counsel 


have failed to establish that the statements made by respond- 
ents in their advertising literature concerning arthritis 
are false, misleading and ee 
Mental Health 

49. The yellow-colored brochure contains the following 
statement on the subject of mental health: "Nutrition and 
mental heath (pages 474-5)" (CX 8 B). The compendium of 
testimonial extracts circulated with the brochure also con- 
tain several references to "Mental Health". One letter 


states that the artide on mental health " would act as a 


preventative for many so-called neuroses." Another, pur- 


porting to be written by a teacher, states that "I know some 


of my pupils would benefit greatly with the addition of 
Vitamin B Complex to their diet" (CX 9B). It is the opinion 
and finding of the examiner that there would be members of 


the public who would interpret the foregoing statements in 


20/ Complaint counsel rely, in part, on the testimony of 
one of their medical witnesses to the effect that vitamin 
E has no value in the treatment of arthritis (Tr. 464,465). 
However, this testimony is based on a portion of the book 
which was not referred to in respondents’ advertising. 


21/ To the extent it may be material, it may be noted that in 
the green-colored brochure which respondents circulated between 
1960 and 1963, they continued to use one of the above-quoted 
statements appearing in the yellow-colored brochure, viz, "What 
part does emotional stress play in arthritis? (page 58)" (CX 9 C). 
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respondents' advertising literature to mean that the book 
contains ideas and suggestions which would be valuable in 
the prevention or treatment of mental illness. 

50. It is the thesis of the author, in the portion of 
the book referred to in the yellow-colored brochure, that 
improper nutrition is a factor in the onset of mental 


jllness. The author cites, particularly, a shortage of 


vitamin pi in the diet as having caused mental abnormalities 


in some instances. The recommendation is made to eat a 
proper diet, with necessary vitamins and minerals, including 
vitamin B. It is the position of complaint counsel that 
this is misleading since, according to the testimony of one 
of their medical witnesses, one cannot be "sure" of prevent- 
ing mental illness by following this advice (Tr. 465). The 
examiner does not, however, interpret the advertising or the 
book as eopeata tae any positive assurance that mental illness 
will be avoided in this way, The medical evidence relied 
upon by complaint counsel establishes that there is a 
relationship between certain types of mental illness and 
dietary deficiency, albeit one cannot be assured of prevent- 
ing mental illness by a proper diet (Tr. 466, 467). It is 


concluded and found that complaint counsel have failed to 
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establish that respondents’ advertising is false, mis- 
leading and deceptive in this respect. 
Alleged Deception in Other Publications 

51. Included in the advertising for "The Health 
Finder", as found in Paragraph 5 hereof, respondents have 
advertised, as a gift to purchasers of said book, their 
publications "How to Eat For a Healthy Heart" and "This Pace 
is Not Killing Us", combined in a single volume. Among and 
typical of the statements and representations made and 
appearing in said advertisements concerning the latter two 
publications are the following: 

“Did you know that in the United States alone 

773,980 people died of heart disease last year? 

HOW TO EAT FOR A HEALTHY HEART attacks this 

terrifying problem from a new angle. THIS PACE 

IS NOT KILLING US is also concerned with the 

heart disease problem. It contains an equally 

vital health message for you. ... 

"yere's why you should read both of these books 


at once: American men are dying from heart 
disease five times faster than Italian men - 


ten times faster than Japanese men! Why is 
this so? Is there any hope for Americans? 


"yes, Mr. Rodale says, there is all the hope 


in the world, if the enigma of heart disease is 


approached as a problem in nutrition... 
Mc. Rodale brings to light many facts about 


heart disease - facts you must consider if you 
want to live a long, useful, vital life... 
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"Mr. Rodale has had a heart condition for 16 

years! ... Mr. Rodale has enjoyed buoyant health for 
16 years by following the same advice he now gives 
you in HOW TO EAT FOR A HEALTHY HEART. If you have 
heart symptoms, you won't want to miss this 

amazing book. But please remember that the 

emphasis in Mr. Rodale's teachings is always on) 
the prevention of disease--so even if you have 


a healthy heart now, this book may help you keep 
it that way!" 22/ 


52. It is the opinion and finding of the ecenrtiies that 
there would be members of the public who would interpret the 
above statements, made in connection with the sale of 
respondents' publication "The Health Finder", to mean that 
the two publications “How to Eat for a Healthy Heart" and 
"This Pace is Not Killing Us", contain information which will 
be of benefit in the prevention, treatment and cure of heart 
disease. It is the thesis of the author, in the publication 
“How to Eat for a Healthy Heart", that heart disease is 
basically nutritional in origin and that by avoiding certain 
foods and eating other foods containing certain chemical 
substances , me oa and vitamins, one may prevent dx cure 


heart disease. His basic thesis in the publication 


227 The above findings are based on the admitted allegations of 
the complaint. See CX 11 A-B for full text of advertisement. 


23/ In the introduction to the pamphlet the author states: i bs 
you read the rest of my little book, I am sure you will be con- 
vinced that the approach to the heart disease enigma is through 
nutrition * * *.""-(CX 2, p. 4). 
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"This Pace is Not Killing Us" is that "not only are we not 
living at a faster tempo but that we are actually suffering 


from a fatal inaction caused by this all-too-common reduction 


in our physical movement." (CX 2, p. 3; see also p. 83). 


An increase in exercise and physical activity is recommended 
to help improve the "chemistry of the blood" (CX 2, p. 13). 
53. As heretofore found in connection with the discus- 
sion of the subject "Heart Disease", in respondents’ publi- 
cation "The Health Finder", there are a significant number 
of types and cases of heart disease in which dietary measures 
are of no value in the prevention, treatment or cure. Like- 
wise, there are types and cases of heart disease in which 
exercise may be harmful and, possibly, fatal. Even in those 
cases where dietary measures or exercise are part of a 
regimen of treatment, they play only a limited role. By 
suggesting that dietary measures, supplemented by physical 
exercise, may help in the prevention, treatment or cure of 
heart disease generally, the books tend to cause individuals 
with actual or potential heart disease to engage in self- 
diagnosis and to avoid necessary medical or surgical 


24) 
treatment. 


24] [Footnote on next page] 
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54. While respondents have substantially ceased to 
distribute copies of the two above-mentioned pamphlets in 
connection with the sale of their book "The Health Finder", 
they are still distributing such pamphlets, either for sale 
directly, or in connection with the distribution of other 
books and pamphlets sold by them (CX 4, 7). “Thus, in their 
advertising for a magazine currently published and sold by 


them, entitled "Prevention", they have offered to furnish 


"Pree" to subscribers of such magazine, a copy of the publi- 


cation "How to Eat for a Health Heart" and, in connection 
therewith, have made statements regarding such pamphlet which 


are substantially identical with those set forth above (CX 7 A-B). 


[Footnote from preceding page] 

The above findings are based principally on the testimony of 
the two heart specialists called in support of the complaint, 
who are referred to inn. 19, supra. The heart specialist 
called by respondents conceded that he did not "necessarily 
agree with all the conclusions" in the booklet, but expressed 
the opinion that the recommendations might help prevent “some 
types of disease" (Tr. 806-807). He took issue with the testi- 
mony of the witnesses called in support of the complaint that 
the book might cause readers to refrain from obtaining nec- 
essary medical advice. It may be noted, in this connection, 
that in the advertisement for the pamphlets the author makes 
claim to treating his own heart condition "by following the 
same advice he now gives you" (CX 11 B). While it is true 
that he makes passing reference in the appendix to one of the 
pamphlets to the fact that the "physician must be the judge" 
whether the recommendations regarding exercise should be 
followed (CX 2, p. 90), the overall impression created is 
that all heart disease is in a single category and is treat- 
able or preventable by the methods outlined in the pamphlets. 


Concluding Finding 


55. As heretofore found, respondents have made state- 


ments and representations in the advertising for their 
publications "The Health Finder", "How to Eat for a Healthy — 
Heart", and "This Pace is Not Killing Us", which are false, 
misleading and deceptive in a number of material respects. 
It is concluded and found that the use by respondents of 
such false, misleading and deceptive statements in advertis- 
ing has had and nowhas the tendency and capacity to mislead 
and deceive members of the purchasing public into the erron- 
eous and mistaken belief that such statements were, and are, 
true and into the purchase of substantial quantities of 


respondents’ books, magazines and pamphlets by reason thereof. 
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CONCLUSIONS 

1. The record establishes that respondents have 
represented, directly or by implication, in their adver 
tising that by following the ideas, suggestions and recom- 
mendations in their publications, "The Health Finder", 
"How to Eat for a Health Heart" and "This Pace is Not 
Killing Us", readers will be able to avoid, prevent, treat, 
cure or obtain relief for a number of diseases or ailments. 
The record also establishes that a number of such represen- 
tations are false, misleading and deceptive in Ghote ox in 
part since readers will not, by following the ‘geass! 
suggestions or recommendations in respondents’ publications, 
be able to prevent, treat, cure or obtain relief for a number 
of such diseases or ailments, including the common cold, 
constipation, ulcers, fatigue, goiter, high blood pressure, 
cancer, infantile paralysis and heart disease. The record 
also establishes that reliance on the ideas and suggestions 
in the books may, in a number of instances, cause readers to 

| 

delay in obtaining necessary medical treatment and may result 
in irreparable injury to health or even loss of life. 

2. Respondents, while conceding that there are some 


inaccuracies in their publications, contend, (a) that the 


books are sound for the most part and will not cause readers 
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to avoid necessary medical treatment, (b) that the complaint 
represents an improper intrusion by the Commission into the 
contents of the books, in violation of the First Amendment 
and (c) that there is no substantial public interest ir, this 
proceeding because of the discontinuance of the questioned 
advertisements and the publication of the books involved. 
Each of these contentions is hereinafter discussed. 

3. Contrary to respondents’ position, the record does 
not establish that "the two books involved were among the 
best health books published" (Resp. Br., p. 3). Nor does 
the record establish that the books are "a carefully com- 


piled review of medical literature from respected sources, 


and that the readers who follow [their] advice will receive 


substantial medical benefits" (id., at p. 10). The record 
does establish that the books contain a number of errors of 
commission and omission, and that the author, who has had no 
medical training (Tr. 850), frequently seizes upon experi- 
mental and tentative theories in the medical literature to 
make positive recommendations in accordance with his own 
preconceived theories. However, all of this is immaterial 
to the real issue in this case, which is not whether the 


books contain many valuable ideas, but whehter respondents 
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have made false and misleading statements concerning the 
books in their advertising. If, as has been found, respond- 
ents have created the impression in their advertising that 


purchasers of the books will find therein the answer to 


certain specific health problems and if the books do not 


perform as represented in these areas, then the law is 
25/ 
violated. The fact that a product is generally good or 


that it will perform as represented in certain other respects, 


25/ Respondents cite the testimony of a psychiatrist called 
by them that there would be no danger of misunderstand- 
ing as to the book's recommendations, or of avoidance of 
medical treatment by readers, except for "some people 
at the extreme fringes" (RR, pp. 7-8). However, the 
testimony of a number of the Commission's witnesses, 
based on their personal experience with patients, 
establishes that there are a not insignificant number 
of people who are misled by such books and rely upon 
them instead of seeking medical treatment. The likeli- 
hood of readers relying on the books and not seeking 
necessary medical advice is increased here by the fact 
that, in some instances, the books or the advertising 
encourage readers not to seek or to disregard medical 
advice (See, e.g., par. 44 and n. 24, supra). In any 
event, it matters not that persons of "average intelli- 
gence" would not be misled by the statements made in 
respondents’ advertising concerning their books 
(Prima Products, Inc. v. FIC, 209 F. 2d 405, 409, 
2d Cir. 1954), since the Federal Trade Commission Act 
was enacted not merely to protect the person of 
“average intelligence", but ‘'!to protect the public-- 
that vast multitude which includes the ignorant, the 
unthinking and the credulous" (Positive Products Co. v. 
FIC, 132 F, 2d 165, 167, 7 Cir., 1942). If there are 
some members of the public who would be misled by the 
advertising, the law is violated (Prima Products, Inc. 
v. FIC, supra; Rhodes Pharmacal Co., 49 FIC 263, 283, 
aff'd 208 F. 2d 382, 7 Cir. 1953). 
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does not exculpate the perpetrator of material misrepresen- 
tations. 

4. With respect to the constitutional question, respond- 
ents apparently recognize that the protection afforded by 
the First Amendment is not absolute. It is now well settled 
that the right of freedom of speech and of the press does 
not confer any immunity on speech or writing which consti- 
tutes "libel, slander, misrepresentation, obscenity, perjury, 
false advertising", or the use of the mails to promote 
circulation by fraud or deception of the public. Konigsberg 
v. State Bar, 366 U.S. 36, 49 n. 10 (1961); Donaldson v. 


Read, 333 U.S. 178, 190 (1948); American Medicinal Products, 


Ine. v. FIC, 136 F. 2d 426 (9 Cir. 1943); Drew & Co. v. FIC, 


253 F. 2a 735 (2d Cir. 1956), cert denied, 352 U.S. 969. 

In Witkower Press, Inc., 57 FIC 145, 218, the Commission 
specifically held that its authority to prohibit deceptive 
advertising extends to "false promises of therapeutic bene- 
fits in the advertising for a book when such advertising 
statements derive from or. reflect like views or information 
contained in the publication itself." Respondents seek to 
analogize the holding in the Witkower case to that in the 
obscenity cases, and argue that the decision is limited in 


its application to a situation where the book, "as a whole", 
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is characterized by "intentional fraud or deception". 
Respondents also rely on the holdings in the cases of Koch v. 
FIC, 206 F. 2d 311 (6 Cir. 1953) and Scientific Manufacturing 
Co., Inc. v. FIC, 124 F. 2d 640 (3 Cir. 1941), for the 
proposition that the Commission cannot attack the mexe 
expression of opinion in a book or pamphlet. 

5. In the opinion of the examiner, sosbonasneet extort 
to distinguish the Witkower case is wholly without merit. 
The attack in the obscenity cases is directed against the 
publication itself, which would ordinarily be protected by 
the First Amendment. In order to place the publication 
beyond the pale of such protection by reason of its obscenity, 
it is necessary in such cases to establish that the publica 


tion as a whole is not a literary work, but appeals primarily 


to prurient interests. However, unlike the obscenity or 


other cases directed at a publication, the attack here is 
against the advertising for the publication. As the Commission 
pointed out in the Witkower case, the order sought "does not 
purport to forbid printing or sale of the book but Looks 
instead to prohibiting false therapeutic claims used in 
advertising". Respondents are free to advance any chicory 


they wish in their publication, no matter how ill-conceived 

ne re ee Bet 

26/ See Brief for Respondents, pp. 6-7, and Motions to 
Dismiss or Certify, p. 12. a 
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and misguided. However, if they wish to advance the sale of 
their publication, as a commercial product, and to induce 
the public to purchase it, then they have no right to 
falsely advertise the therapeutic benefits which purchasers 
of their product will receive, merely because that product 
is a book. Contrary to the position urged by respondents in 
their brief (pp. 1-2), what is being attacked here is not 
"the author's opinion about the book", but affirmative 
representations, in commercial advertising, as to the thera- 
peutic benefits which purchasers of the book will achieve. 
6. Neither the Koch nor the Scientific Manufacturing 
Co. cases cited by respondents are in anywise contrary to 
the holding in Witkower. The exclusion from the order in 
the Koch case involved, not misrepresentation in commercial 
advertising, but a book which the court found was "not an 
advertisement" within the meaning of the statute (206 F. 2d 
at 317). Similarly, the Scientific Manufacturing Co. case 
involved, not advertising, but a publication of respondents’ 
‘opinions and no more", regarding aluminum cooking utensils 
in the sale of which respondents were "not engaged or finan- 


cially interested". It should be noted, however, that the 


court specifically excluded from its ruling, with respect to 
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the privileged character of the publication, the Gicbalatton 
of an opinion “if, wanting in proof or basis in fact, it 
[the opinion] is utilized in the trade to mislead or deceive 
the public or to harm a competitor" (124 F.2d at 644-645). 
It is, accordingly, concluded that the statements in respond- 
ents' commercial advertising concerning the therapeutic 
benefits which purchasers of their publications ila receive 
are not within the protection of the First eee 

7. Finally, respondents urge that there is no longer 
any public interest in this proceeding and that no order 
should issue because of the discontinuance of the questioned 
advertising and of the publication of the principal book 
involved (Brief, p. 21). However, the mere aiscoseinaence 
of practices found to be illegal does not automatically 
render a controversy moot. Cannon Mills, Inc., 55 FTC 1448, 
In cases of asserted abandonment of a practice, it ise 
appear that the practice has been "surely stopped" end that 
it is not likely to be renewed. Arnold Constable, 58 FTC 49, 
64. In resolving this issue, it is customary to "Look to 
the timing and circumstances surrounding the alleged discon- 
tinuance", Art National Manufacturers Distributing Con Inc., 


58 FTC 719, 724. In the instant case it appears that the 


alleged discontinuance of the first of the challenged adver- 


tisements. took place only after a Commission investigator 
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had advised respondents that their advertising was question- 
able (Tr. 575). While this advertisement was replaced by 
one which was less flamboyant in its claims of therapeutic 
benefits, it contained a number of the same misrepresenta- 
tions. Respondents continued to circulate the second adver-- 


tisement wuntil-at or about the time they were served with a 


copy of the proposed complaint herein. While it may be that 


respondents are no longer publishing or advertising a book 
with the title "The Health Finder", they are still publishing 
and advertising other health books, portions of which are 
identical with or substantially similar in content to that 
book, and are still making claims in advertising similar to 
or suggestive of some of those challenged in the complaint. 
Considering the nature of respondents' publications in the 
health field, strong incentive exists to make advertising 
claims of therapeutic benefits in order to encourage the 
purchase of these books. The examiner cannot say, in the 
light of what has already occurred, that the challenged 
practices have been "surely stopped" and that they will not 
be fully resumed once the pressure of a possible Commission 
order has been removed. It may also be noted that there is 
no claim of discontinuance with respect to the other two 


publications involved in the complaint. 
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8. It is concluded that the acts and practices of 
respondents consisting of the use of false, misleading and 
deceptive statements in advertising, as hereinabove found, 
were and are, all to the prejudice and injury of the public 
and of respondents' competitors and constituted, and now 
constitute, unfair and deceptive acts and practices and 
unfair methods of competition, in commerce, wit hin the intent 


and meaning of the Federal Trade Commission Act. 


ORDER 

IT IS ORDERED THAT Rodale Press, Inc., a corporation, 
and its officers, and Rodale Books, Inc., 2 corporation, and 
its officers, and Jerome I. Rodale and Robert Rodale, 
individually and as officers of said corporations, and 
respondents' representatives, agents, and employees, 
directly or through any corporate or other device, in 
connection with the offering for sale, sale or distribution 
of the books entitled "The Health Finder", “How to Eat For 
a Healthy Heart", "This Pace is Not Killing us", or any 
other book or books of the same or approximately the same 
content, material and principles, whether sold under the 


same name or names or any other name or names, in commerce, 


as "commerce" is defined in the Federal Trade Commission Act, 
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do forthwith cease and desist from representing in advertis- 
ing, directly or by implication, that: 

1. Readers of the book "The Health Finder" who 
follow the ideas, suggestions or recommendations 
therein will be able to: 

(a) Avoid getting the common cold. 

(b) Prevent or cure all types of constipation. 

(c) Prevent ulcers. 

{d) Prevent fatigue. 

(e) Prevent all types of goiter. 

(£) Relieve or cure all types of high blood 
pressure. 
Prevent cancer. 
Prevent, or minimize the possibility of 
getting, infantile paralysis (polio). 
Prevent, treat or cure all types of 


heart disease. 


The books "How to Eat for a Healthy Heart" and 


‘This Pace is Not Killing Us" contain information 
which will be of benefit in the prevention, 
treatment or cure of all types of heart disease. 

IT IS FURTHER ORDERED that those portions of Paragraphs 


Six and Seven of the complaint which allege that respondents 
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have made illegal statements in advertising, other than 


those herein found to be false, misleading and deceptive, 


be, and the same hereby are, dismissed. 


/s/ John Lewis 


John Lewis, 
Hearing Examiner. 


April 16, 1965. 
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UNITED STATES OF AMERICA 


BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


. DOCKET NO. 8619 
RODALE PRESS, INC., et al. 


MOTION TO ENLARGE RECORD ON APPEAL 


Respondent, Rodale Press, Inc., respectfully moves 
that the news release issued by the Federal Trade Commission 
on April 23, 1965, relating to the Examiner's Initial 
Decision in the above entitled case be made a part of the 
record on appeal. 

The relevance of this release to the issues of the 


case is as follows: It distorts the opinion of the Examiner. 


All of the claims which were of importance in advertising 


the book, HEALTH FINDER, and which were the principal subject 
of the Government's attack, were rejected by the Examiner. 
These claims in general were that iz readers followed the 
advice of the book they would live longer and feel better. 
The principal testimony in the case was directed to that 


issue. The testimony is uncontradicted that the book is 
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of value in conferring health benefits on the readers who 
follow its advice. The uxaminer so found. 

Yet the release says nothing about these findings 
other than three lines stating that some of the charges 
were dismissed. Apart from these three lines the entire 
release attempts to make the public believe that the book 
as a whole had been falsely advertised. 


On its face the release appears to be an attempt to 


discredit Rodale Press, Inc., without fairly stating the 


issues of the case. 

The position of the Commission appears to be that 
although it cannot censor a book it can prevent the 
publisher from advertising the ideas and Pecommendattons 
of the book to promote its sale if the accuracy of any of 
them can be questioned in the slightest particular. While 
the Examiner's Order would cause only siight damage to 
Rodale Press, Inc., this biased release may cause terenarebic 


injury to its reputation. We think that the release! is 
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relevant evidence which will demonstrate to a court the 


danger of the abuse of the power of censorship now clained 


by the Commission. 


Respectfully submitted, 


‘p 


Lhovery 


Thurman Arnold 
Se here \ 


\ 
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Stuart J. Land 


Syvnold, Fortas & Porter 
1229 - 19th Street, N. W. 
Washington, D. C. 20036 
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Morton J. Simon 


1701 Delancey Place 
Philadelphia 3, Pennsylvania 


Attorneys for Respondents 


Dated: April 27, 1965 


FEDERAL 71. ADE COMM 
Washington, D.C. 205S0 

OFFICE OF INFORMATION 
S9o-6500) Ex, 7 


ADVERTISING INITIAL DECISION (8679) (Health Books ) 
A Federal Trade Commission hearing exauinor ruled in an initial decision announced 
today that Rodale Pross, Inc., and Rodale Books, Inc., both at 33 E. Minor St., Emmaus, 


Pa., publishers of books, pamphlets and magazines on diet, diseases and health, have 


nade talse advertising claims to sell three of their books, "The Health Finder,® "How 


to Eat For a Healthy Heart" and "This Pace is Not Killing Us." 


Uxamsner John Lewis held that the record, which contains testisony of a nunber of 
medica] witnesses, establishes that a number of the concerns! representations in ad- 
vertising are "false, wisleading and deceptive in whole or in part since readers will 
nul, by following the Jdeas, suggestions or recommendations in respondents! publica~ 
tions, be able to prevent, treat, cure or obtain relief for a number of such diseases 
or’aj]ments, Including the common cold, constipation, uleers, fatigue, goiter, high 
bleod pressure, cancer, infantile paralysis and heart diseass. The record also es- 

Vier Iishes that reljance on the ideas and suggestions in the books ray, in a number 
of Instances, cause readers to delay in obtaining necessary modical treatment and 
may result Jn irreparable injury to health or even loss of life." 

i Hie issued an order which would require the concerns to stop making such clains 
advortising for the three books or any other books of the same or approximately the 
same content, material and principles, regardloss of tho names under which they are 
sO0lda. i 

However, the order would dismiss, for lack of proof, charges in the FTC's com- 
plasnt of April 3, 1964, that the concerns had made other false, misleading and de- 
ceptive statemonts concerning the books in their advertising. 

This is not a final decision of the Commission and mey be Sppsaled, staved or 
docketed for review. 

Examiner lewis rojected respondents’ contention that the FTC's complaint repre= 
sents an impropor intrusion by the Commission into the contents of the books, in vio= 
Jation of the First Amendment to the Constitution. Ho said: “It is now well settled 
that the right of freedom of speech and of the press does not confer any! immunity on 
Speece or writing which constitutes 'libel, slender, misrepresentation, obscenity, 
perjur,, false advertising’, or the use of tho mails to promote circulation by fraud 
or deception of the public. 

| "###Respondents are free to advance any theory thoy wish in thoir publication, no 
wa tter how ill-conceived and misguided. However, if they wish to advance the scale of 
iivtr publication, as a commercial product, and to induce the puolic to purchase it, 
ison they have no right to falsely advertise the therapeutic benefits which purchasers 
of thofr product will receive, morely because thet product is a book. Contrary to the 
pos.tion urged by respondents in their briof..., what is boing attacked here is not 
‘the author's opinion about the book! but affirmative reprosontetions, in comercial 
advertising, as to the therapeutic benefits whic peccuccers of the book :will achieve." 


| Jerome I. and Robert Rodale, officials of thu concerns, also are joincd in the 
order. 


ry 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Paul Rand Dixon, Chairman 
Philip Elman 

Everette MacIntyre 

John R. Reilly 

Mary Gardiner Jones 


In the Matter of 
RODALE PRESS, INC., DOCKET NO. 8619 


a corporation, and ORDER DENYING 
RODALE BOOKS, INC., MOTION TO ENLARGE 


@ corporation 
JEROME I. RODALE and REEDED UN: BEES 


ROBERT RODALE, individually and 
as officers of said corporations. 


Respondent Rodale Press, Inc., having moved to 
enlarge the record on appeal by making a news release 
relating to the hearing examiner's initial decision, 
which release was issued by the Commission subsequent 
to the date of said initial decision, a part of the 
record on appeal, and the Commission having determined 
that any issue respecting the accuracy or completeness 
of said news release is irrelevant to any issue before 
the Commission on the appeal of respondent: 

IT IS ORDERED that said motion be, and it hereby 
is, denied. 


By the Commission, Commissioner Elman dissenting. 


/s/ Joseph W. Shea 
Joseph W. Shea, 
Secretary. 


ISSUED: May 11, 1965 


UNITED STATES OF AMERICA 
Before The 


FEDERAL TRADE COMMISSION 


In the Matter of 
DOCKET NO. 8619 


RODALE PRESS, INC., et al. 


LN 


APPEAL BY RESPONDENTS FROM THE 
HEARING EXAMINER'S INITIAL DECISION 


STATEMENT OF THE CASE 
At the outset, we note that this is an appeal from 


a hearing which cast the Commission's staff and the Hearing 


Examiner in the role or arbiters and censors of health 


information and ideas. 

At issue here are publications of the Rodale Press, 
Inc., and principally a compendium of health information, 
embracing a wide number of topics, called THE HEALTH FINDER. 
Although the Complaint purported to challenge certain 
advertising for the book, the hearings dealt exclusively 


with the merits and wisdom of the ideas contained in' the 
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text of the book.! The Commission's witnesses engaged in 
page-by-page -- indeed in some instances in sentence-by- 
sentence -- analysis of excerpts from the books contents 
supplied by Commission counsel. 

The merits of the book were in issue, because the 
advertising did nothing more than truthfully set forth the 


Respondents! opinions about the book, and advance the same 


"ideas and suggestions" included in the book. There was no 


challenge relating to factual misrepresentations of the type 
which the Commission was established to deal with, such as 
misrepresentations as to the qualifications of the author 
or the nature of the material in the book. Rather, the pro- 
ceedings in their entirety were confined to analysis of 
various ideas and opinions which had been accurately adver- 
tised as such. Following this bizarre hearing, the Examiner 
issued a unique decision which confirms that the sum and sub- 
stance of the proceedings below were to grade the book as if 
it was a written'examination paper submitted to a board of 
medical examiners. 

One of the greatest dangers of censorship of the kind 
here indulged by the Commission is the fact that good books 


will be attacked because of the pressure put upon the censor 
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by influential private organizations. This danger is dramat- 


ically illustrated by the record in this case. The advertising 


which is quoted in the Complaint ceased in 1960, At the time 
of the Complaint the pamphlets were out of print, and only a 
few copies of the book remained in Respondents’ stock. 
Respondents informed the Commission that they had no intention 
of resuming advertising and so testified. (Tr. 574) 

In October 1959 the book was still being advertised 
using the material involved in this Complaint. At that time 
Respondents were visited by a member of the Commission's 
staff who informed them that a complaint against the adver- 
tising of the book had been made, (Tr. 574) Respondents 
furnished the Commission's staff with all the sitauldve 
involved in this case. That was the end of the iattar for 
four years. It is quite apparent that at that time the Com- 
mission had no fault to find with the advertising. | 

It was not until four years later, and three years 
after this advertising had been discontinued, that in August 
1963 the investigation of the discontinued advertising was 
renewed and a ten day letter sent to Respondents by the 
Commission's staff, : 

In this situation the following questions become 


extremely pertinent: 


Shee 


(1) Why, in 1959 when the books were being adver- 
tised, did the Commission fail to take action and permit 
the advertising to go on? 

* 

A. No. 
Q. Would he be of obtaining more energy? 
A. No, 
Q. Would he be of saving on his medical 
expenditures? 
A. No. 
Q. Would he of feeling better than 
ever before? 

No. 


Would he of gaining health? 


Would he of maintaining his health? 


A. 
Q. 
A. No. 
Q. 
A. 


No. 
Q. Dr. Brown, in your opinion does the book, 
“Phe Health Finder" contain answers to all 
health problems? 
A. No. 


(Emphasis supplied.) 


= 5 


2. As noted, the Commission's witnesses conceded 

that the book was worthwhile. They criticized excerpts from 
the book as if it was a textbook designed for medical students. 
Thus, in their view, the information relating to the prevention 
of constipation through proper diet was subject to challenge 
not because it was false; on the contrary, the aentors ad- 
mitted that the advice would be helpful in most figtanees of 
ordinary constipation. The problem was that it would not 


remedy rarer causes of constipation such as cancer, (See 


Tr. 211, 286, 375) Similarly, the witnesses admitted that 


the publication's advice with respect to low cholesterol 
diets and exercise would be helpful in the prevention of 
arteriosclerosis disease -- the type of heart disease which 
accounts for over 70% of the heart conditions occurring in 
this country. However, this was not enough because the book 
did not discuss the congenital heart diseases which Soild 

be treated only by surgery. 

3. To shore up the obvious weakness of the proceeding, 
Commission counsel also solicited opinions from the witnesses 
whether or not the reading of this book would be dangerous to 
readers who would delay seeing a doctor. in the case of serious 


diseases, 


UNITED STATES OF AMERICA 
Before The 


FEDERAL TRADE COMMISSION 


In the Matter of 


DOCKET NO. 8619 
RODALE PRESS, INC., et al. 


RESPONDENTS’ ANSWERING BRIEF 


No purpose would be served by an extensive reply 
to Commission Counsel's Appeal Brief in this matter, The 
Commission Counsel advances the same fallacious and 
unconstitutional contentions which have already been noted 
in Respondents!’ Appeal Brief, and discussed at length in 


Respondents’ Motion to Dismiss, filed November 9, 1964. 


We briefly note the following additional points: 


1. Commission Counsel's appeal rests on a completely 
erroneous interpretation of the advertisements in issue. He 
asserts that these advertisements represented that Respon- 


dents’ publication THE HEALTH FINDER would "assure" readers 
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of an increased life span, more energy, better health, and 
other benefits. In short, it is Commission Counsel's posi- 
tion that these advertisements would be construed by 
prospective readers to guarantee and sacond tel cndliy promise 
longer life and better health and the like -- assurances 
which would be unprecedented in the history of mankind. 

The mere statement of Commission Counsel's position 
clearly demonstrates its invalidity. As the Hearing Examiner 
was forced to concede, the advertisements truthfully repre- 


sented that readers would find ideas in the book which 


would be'odf value to the average person in maintaining his 


health and avoiding disease, and in this way help him to 


live longer, feel better, etc." (Emphasis supplied; 


Initial Decision, p. 11.) Indeed, this was acknowledged 
by the experts called by the Commission Counsel. As the 


Hearing Examiner also noted: 

| 
"A number of the medical witnesses called 
in support of the complaint who had testi- 
fied that the ideas in the book would not 
tassure' these benefits, conceded that the 
book contained information which, if fol- 
lowed, would probably result _in the reader's 
living longer, feeling better or achieving 
certain health benefits (Tr. 270-271, 346- 
348, 417-418, 421, 452)." (Ibid. Emphasis 
supplied.) 


Bir 


Commission Counsel, further, attempts to bolster his 
untenable argument by parsing words in these advertisements 


and repeating various statements out of the context of the 


entire advertisements. Such attempts disregard the very 


principles, cited by Commission Counsel in his Brief, that 
“Advertisements must be construed in their entirety, and 
as they would be read by those to whom they appeal... 
Advertisements are intended not 'to be carefully dissected 
with a dictionary at hand, . .. .'" See Aronberg v. FIC, 
132 F.2d 165, 167 (7th Cir. 1942). 

There is similarly no basis for the contention that 
the advertisements represented that THE HEALTH FINDER 
answers all health problems. The short answer is that 
Respondents represented on the dust jacket of THE HEALTH 
FINDER only that the publication "Answers Health Problems"; 
the term "all" was not used. Obviously no publication, let 
alone a single volume, could provide comprehensive informa- 
tion on all health matters, and it is clear that such an 
interpretation of Respondents' advertising is completely 
unsupported. As the Court stated in International Parts 


Corporation v. FIC, 133 F.2d 883 (7th Cir. 1943): 


Ree 


"The Commission cannot interpolate into 
the petitioner's representations words 
not there, and then find the petitioner 
guilty of misrepresentation because the 
petitioner's product does not meet the 
Commission's revised representations." 

2. It is also noted that in support of his challenge 
of the innocuous statement, “answers health problems," Com- 
mission Counsel asserts the right to attack representations 
appearing on the dust jacket of books, as well as any other 
"advertising" material with respect to books, citing’ the 
Commission's decision in Witkower Press, Inc., et al., 

| 

57 F.T.C. 145 (1960), and the consent order in Farrar Straus 
& Company, Docket No. 8588 (February 11, 1964). This is 
another example of the manner in which a challenge by the 
Commission ostensibly limited to advertising for a book 
inevitably results in censorship of the contents of the 
book itself. If such a power to condemn dust jackets of 
books was upheld, there would be no stopping there. “State- 
ments appearing on the covers of paperback books and other 


publications which do not utilize dust jackets would also 


be .subject to challenge inasmuch as these likewise may be 


considered to be promotional material for a book. The 


eee 


table of contents of a book could also be challenged, 


whether or not referred to in advertising, as it is common 


knowledge that such tables are frequently framed to promote 


the sales of books to persons browsing in book stores. 
Beyond this, it is not farfetched to foresee the agency's 
direct challenge of book prefaces and portions of the 
actual texts themselves on the ground that these materials 
were likewise written for purposes of selling books. The 
fact is that, having opened the door, the Commission 
cannot help but become the censor of books and the opinions 
about them. 

3. In the final analysis, there is no stronger 
demonstration of the complete impropriety of this proceed- 
ing than the provisions of the order which the Hearing 
Examiner has recommended after this lengthy and expensive 
hearing. Commission Counsel concedes that the order would 
have little practical effect on Respondents’ advertising. 
Indeed, as Respondents noted in their Appeal Brief, the 
order involves picayune and nit-picking prohibitions, which 


inevitably follow from the Examiner's search for trivial 


a Grs 


errors in the opinions disseminated by Respondents concerning 


the merits of their undisputedly valuable publications. The 
real effect of the proposed order and the Examiner's’ Initial 
Decision is that they constitute an official condemnation 


of Respondents' publications, 


UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL TRADE COMMISSION 


—_—_——— 


In the Matter of 


DOCKET NO. 8619 
RODALE PRESS, INC., et al. 


Se ——— 


MEMORANDUM BRIEF OF AMERICAN CIVIL 
LIBERTIES UNION AS AMICUS CURIAE 
The American Civil Liberties Union appears as 
amicus curiae to urge the Commission to set aside its 
Examiner's decision and to dismiss the complaint in this 
proceeding. In ‘summary, the Union believes that the mere 
issuance of a complaint containing allegations here in 
question and the Examiner's decision thereon violate the 
First Amendment of the United States Constitution, ,in 


that they have a high probability of discouraging free 


expression on controversial subjects. The Union also be- 


lieves that a Federal Trade Commission decision affirming 


the Examiner in this case would constitute a denial to 
respondents and the public of the rights of free expres—- 


sion preserved in the First Amendment. 


HE 

The complaint was directed primarily against a 
four page brochure (and accompanying testimonials) advexr- 
aa a book entitled "The Health Finder" written by 
J. I. Rodale, and published by Rodale Press, Inc. and 
Rodale Books, Inc., long established publishing concerns 
located in Pennsylvania. The Health Finder is a compendium 
of general health and health regimen information which con 
tains basic information and some speculation negeaing 
health and medical theories, and detailed advice as to 
health routines and medical treatment. The complaint 
challenged the advertising of the book .primarily on the 
grounds that certain medical treatments or health pseices 
discussed or recommended therein were not accepted by recog- 


nized medical authorities. 


The portion of the advertisement found deceptive 


by the Examiner (reproduced in Respondents’ Appeal Brief, 


p. 5) was essentially a reproduction of the book's table 


of contents with appropriate page merepences 2” 


While the complaint could be construed as attacking 
the accuracy of the advertising in describing the book, as 
well as the medical opinions therein, the Examiner's deci- 
sion rests solely on the scientific invalidity of those 
opinions. Hence, it must be assumed on this appeal that 
the advertising is an accurate reflection of the opinion 


content of the book, and no more. It follows that the 


l/ The Examiner also found deceptive and unlawful certain 
testimonial material accompanying the brochure. The 
‘Examiner, however, did not find that the testimonials 
were false or deceptive in the sense of finding that 
they did not represent the bona fide beliefs of the 
testifiers (R. J. Reynolds Tobacco Co. v. F.T.C., 

192 F.2d 535 (7th Cir. 1951). Rather, the testimonials 
were Found misleading on the sole ground that claims 
made in The Health Finder, which are supported directly 
er by implication in the testimonials, are not accepted 
by medical authorities. Thus, the Examiner's findings 
on the testimonial materials were based on his findings 
that claims, arguments or speculations in the book 
itself lacked scientific validity, rather than on a 
finding that the testimonials were, in and of them- 
selves, deceptive or misleading. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


DOCKET NO. 8619 


IN THE MATTER OF 


RODALE PRESS, INC., 
A CORPORATION, AND 
RODALE BOOKS, INC., 

A CORPORATION, AND 
JEROME I. RODALE, AND 
ROBERT RODALE, INDIVIDUALLY - 
AND AS OFFICERS OF 
SAID CORPORATIONS 


BRIEF IN ANSWER TO THE BRIBE OF 
THE AMERICAN CIVIL LIBERTIES UNION 


GARLAND S,. FERGUSON, 

RICHARD W. WHITLOCK, 

COUNSEL SUPPORTING 
THE COMPLAINT 


JOHN W. BROOKFIELD, JR., 
CHIEF, DIVISION OF FOOD AND 
DRUG ADVERTISING 


CHARLES A, SWEENY, 
DIRECTOR, 
BUREAU OF DECEPTIVE PRACTICES 


2. Respondents' advertising statements and rep- 
resentations are false and misleading as set forth 
and alleged in the Commission's complaint. 

The assumption by the American Civil Liberties 
Union that respondents' advertisements in question are 
merely an accurate reflection of the author's ideas and 
opinions (ACLUB 3) is ill founded. It is respectfully 
submitted that respondents! representations as set forth 
in their advertising are designed to create and do 
create the impression, upon the prospective purchaser, 
that respondents! book "The Health Finder" contains 
effective treatments, cures and means of prevention in 
regard to various diseases and conditions when in fact 
it does not. ‘Thus, the advertising is not truthful. 

Respondents! own expert medical witnesses testified 


that the said ibook does not contain the cure or treat- 


ment of diseases (Tr. 807, 522, 542, 564, 645, 789), 


and respondents! attorney frankly indicated on the record 
that the ideas and suggestions in "The Health Finder" will 
not be helpful in the prevention or treatment of various 
diseases (Tr. 807). 

' In testifying in regard to the contents of the 
book the following opinions of the respondents! expert 


medical witnesses is deemed important. Dr. Wolffe, 


respondents' heart specialist, stated that the books, 


concerned in the complaint, do not give the treatment 
or cure of diseases (Tr. 807); and he volunteered the 
statement that in order to discuss the material con- 
tained in "The Health Finder" scientifically the said 
book would require at least 15,000 pages (Tr. 827). Dr. 
Cheraskin, a medical doctor and dentist, stated that a 
person who ate a well balanced diet would not need any of 
the things recommended in "The Health Finder" (vr. 522). 
Dr. Lasagna, one of respondents' witnesses stated 
that parts of the book represent an exaggerated emphasis 
of the benefit of diet, vitamin and organic materials 
(Tr. 542); and he further said such overemphasis ous 
in his opinion result in the ingestion of certain foods 
and vitamins (bythe reader) which would not aoanve 
anything of benefit (Tr. 542). When Dr. Lasagna was 
questioned in regard to the animal experiments dis- 
cussed in "The Health Finder" (such experiments being 
referred to in respondents! ads as "laboratory experi- 
ments", "experiments" (CX 8) and as Maboratory expert 
ments" and "exciting discovery" (CX 19, he very frankly 


stated that he could not tell whether such animal: 


experiments had any relevance to disease in human 


beings (Tr. 564). Dr. Randolph, testifying for the 


respondents spoke of Mr. Rodale's speculative inter- 
pretations stating that Rodale was concerned with the 
inciting and perpetuating factors in disease rather 
than the anylitical and therapeutic applications (Tr. 
645). Dr. McLaughlin who testified in respondents' 
behalf called "The Health Finder" "folk lore about 
medicine" (Tr. 789), and in his capacity as a psychia- 
trist also called the sections in said book on mental 
health and diseases "folk lore about mental health" 
(Tr. 790). 

In a discussion as to the contents of "The Health 
Finder" and the ideas and suggestions contained in said 
book the following statements appear on the record: 

Hearing Examiner Lewis: So that definitely 
that indicates that the ideas and prescriptions in 
the book are not accurate. 

Mr. Arnold: Oh, yes, that is true. 


aaa TE a alain 


Hearing Examiner Lewis: And that they will not 
be helpful in the prevention an reatment o 
various conditions. 


Mr. Arnold: That is true (Tr. 4783; underscoring 
supplied). 


It is submitted, therefore, that respondents in 
their advertisements (CXs 8, 9, 10) for "The Health 
Finder", and for the two pamphlets (CXs 6, 7, 11); 
have made far more than the mere claim or representation 
that their books (CXs 1A, 2) are good books or that 
they contain some good material, as they attempted to 


adduce thro’gh their witnesses they ; ; 
specifically found by the hearing examiner, "affirmative 


representations in commercial advertising as to the 


therapeutic benefits which purchasers of the book. will 


achieve ..." (Conclusion 5, ID 36; underscoring supplied). 

The advertising of respondents, therefore, as dis- 
cussed above, is designed to give the impression, and 
does give the impression, that "The Health Finder" is a 
panacea of all ills; that it will afford treatment, cure, 
relief and/or prevention of various diseases and bodily 
and mental ailments; in other words, that it will) answer 
the purchaser's health problems, when in fact, it will 
not perform as advertised, and does not contain the said 
treatments, cure, relief or prevention of disease, nor 
will it answer the purchaser's health problems. 

In regard to respondents! advertising representa- 


tions the hearing examiner found: 


"Tf, as has been found, respondents have created 
the impression in their advertising that urchasers 
of the book will find therein the answer to speci- 
fic health problems and if the DOOKS do not per- 
form as represented in these areas en the law 
is violated. the fact that a product is generally 
ood or that it will perform as represented in 
certain other respects does not exculpate the 
perpetrator of material misrepresentations™ 
(Conclusion 3, 1D 34, 353; underscoring supplied). 
In the light of the testimony of respondents' 

own expert witnesses and the entire record, therefore, 

respondents have engaged in false and misleading adver- 


tising for their books which are subject of the adver- 


tisements in this matter. According to those sme 


could have truthfully advertised that said books 
contain many non-demonstratable speculations, and 
unproved theories and ideas, including animal experi- 
ments, concerning diseases and conditions discussed in 
said books (Dr. Wolffe, Tr. 807; Dr. Randolph, Tr. 645). 
They could have also truthfully advertised The Health 


Finder as "folk lore about medicine" (Dr. McLaughlin, 


Tr. 789). Respondents have not taken the truthful 


course in their advertising, however, and have attributed 


to the books treatments and cures which they do not 
contain, as well as relief and prevention of disease 


which they do not afford the reader. 


In their answering brief to the appeal prief of 
respondents in this proceeding, counsel pen an the 
complaint set forth transcrip references to the testimony 
of the expert medical witnesses testifying in support 
of the complaint, and demonstrated how that testimony 
supported all of the allegations of the complaint. Tt 
is believed thatit has been again demonstrated herein that 
respondents! advertisements, which are subject of this 
proceeding, containfalse and deceptive representations; 
and that they are not truthful representations as con- 


tended in the brief filed by the American Civil Liberties 


Union. 


The Hearing examiner aptly phrased the situation, 


in his initial decision, when he stated: 


"Contrary to the position urged by resp 
in their brief (pp. 1-2), what is being attacked 


is not the author's opinion about the book, but 

affirmative répresentations in commercial 

advertising as to e erapeutic benefits which 

urchasers of the book wELT achieve” (Conclusions 

5, 1D 30; underscoring supplied). 

The Commission previously dealt with the same 
defense in the matter of Witkower Press, Inc., et 5 Ta a 
57 F.T.C. 145, and in holding that respondents were not, 


as they contended, engaging in truthfl1 advertising stated: 


". , . In short instead of being represented as 
scientific theories and opinions advanced by a 
layman and uns pported by probative clinical 


evidence, certain of the promotional acticivies 
impute to the author's theories and opinions the 
Stats of proved scientific facts. it 1s" thes 
approach, among others, in respondents’ advertising 
and varios promotional activities which the 
order is designed to prohibit. The order is not 
intended to prohibit truthful and nondeceptive 
statements expound-ré the author's theories and 
inions. On the other hand, it is intended to 


° 
forbid respondents from representing that the 
author's theories and theses are more than un-= 


roved and scientifically untested theories and 
theses. ‘Thus, contrary to respondents’ contentions 
the order does not infringe respondents’ con- 
stitutional right to expoun eir medical theories, 
but constitutes a reasonable exercise of the 
Commission's duty to require the truth in the 
dissemination of those ehecriae (underscoring 
Ss™ppiied). 
It is again submitted to the Commission that the 


Witkower case is squarely in point in this proceeding. 


In the present matter respondent Jerome I. Rodale, the 


author of "The Health Finder," has had no medical 
training whatsoever (See: Stipulation of record, Tr. 
850); and the testimony of respondents! own witnesses, 
as previously pointed ovt herein, reveals that "The 
Health Finder" contains merely the speculative and 
non-demonstratable interpretations of respondent Rodale 
in regard to the diseases and conditions discussed 


in the book;:and that the book does not contain the treat- 


ment or cure of, nor the means of relief from, any 
specific disease or condition (Dr. Wolffe, Tr. 8073 
Dr. Lasagna, Tr. 542; Dr. Randolph, Tr. 645; Dr. 
McLaughlin, Tr. 789), as represented in respondents! 


advertisements. 


The contention of the American Civil Liberties 


Union, therefore, that respondents! advertising rep- 
resentations attacked in the complaint are truthful, 
in the light of the entire record and as hereinabove 


set forth, has no merit whatsoever. 


oat ans we wo te tee hy wey mee ee ere om nity 
cretsegentee ng eee cement ° R ‘ é : ot SR TO 


a ei , 6 ~ a 
os (aA ; ; ‘ ne ? ™ 


3 
4 


pee ee 


janpeal 


Verne s 


Ne ele 


Union 


mA 


“ 


“y (les 


BON IS fe ns A 


Tag Cs CY 


° 
@Q 


wy iyhe 


a 
: 


+ 


n 
WW ieelren 


ou 


rve 


aA 


* 


> 4 
we 


% 
he 


me 


ty 
vw 


eth) 
WAS 


“OLE T 


2 Ne Ne ae 


se 
bad Poe 


5! 


Ne ete, 


9 2 


te 
uv 


fava 
eres 


A} 


he te 


> 
v 


” 


oO 


ECR AS ir 


a 


Y 


Helerators, 
Maas ld we 


4 
ale 


QOS 


ed 


Ten wens 


vibAng 


aananmargs 
CORBCS Teg 


} 
' 
{ 
4 
; 
H 
} 
H 


ores 


Farce Soaekes a 


SA 
AORUSlS 


wastes Ss 


het be 


pets 


ene 


hrorole! 
Used 


ho 

eS 
mnt 

CEL Gs 


oO 
oO 
a 


“oA 
Bae On 


t 


St eee 


i} 
o< 


vated 
mt Ae 


vid 


i 


owls 
é 


he pools 


GI 


te 
LAT 


ta 
Una 


Cte 


*AMD 
cv 


vt aakins 
Neate dk 


U 


i 


et teal att 


tine 


pane Se tae 
GCOLs Uta 


TULL 


OO Ss 


tA TS 


ae ele oe 


ate lelate Tron, 
Deady eee SO 


onsen 
ee 


7 re ; 
Fe EA VIry 
LLG Srey 


Tens 
Tidefa tora 


THe IOga 
ae bh wwe ee 


Pt 
ad 


° 
=) 
Se 


lety ¢ 
-- you ¢ 


Qa. 
soe 


pire 


Ea} 


pee SeS 


c 


2 
v 
i 


i 
Tp 


nae 5 
Descaue 


ey) 
atepu 
Nel oon 


9 
3 
a) 


dt 
you 
Yon 
2s 


=F 
2G 


ve 
the! 


seS ve 
oat hes 
eed 
%. 


rravatl 
o 
wy 


Badk 
TOMAN 


een 


Jai 
esnet 4 


Pa 
BES 
Ze 
3 CS 
PPT aera) 
you ars 


wy 
“ 


Orta 
AT He 
Vea 


{[Mr. Arnold] 


cee oe 


BANC 


LO) SA Tee 


Omer 
ede ves 


> 


ns 


hes 


WE 


24 


ZED. 
+ 


Cc 
7 


a 
USS 
mnie 


ox 
weed 


vVire 


me 
sha 
DP et 


5 


" 


te 
2ee 
ay 
a Y, 


mie 
wy 
rae 


c 
: 
s 


218 of 
UR OTS TUS: 


4 
wet 
oka 1S 


ty 


DLE 
rele | 
* 
= 2 


a ue te 

CON LOIS 
eters 
eters 


. a 
Ente Vie 
re 


i~ 


OLA 
Qo 


tn% 
a 


" 
MI 


ee i 5 te perenne wr A tenn Pon tear ete mans omen 
Ses bewoe wi nen geeret ee 


o st 2 oY im he) © Cc} 
o o~ - wn ee oe os 


“oem 
DESTOSS) 


a6 


ree: 
LiGast 


else 
2G 


u 


¢ 


vite 
eal Ue @ 


PTT TIETE 


GLY Us 


agoDract 
LF ele Ne Ne alee i we 


wns ULC 


Tava 
he ee 


Vatatotc tt 
fe a eke 


Srttana 
Be as 
Ee dU ee 


eetotera 
res eres 


of! 
Nae er? © 


gary 
= 


pa SPORT 


EMO MG LES 


Anas aot Orme 
ele ee hewn de 


a eee 


mo tre 


. 


Ve 


frpet 


be Vente f SUS 
“ Ss eerie’ 


oninis 


3 om 
a Areas 4 5S bea anne mt Fans 5 ‘ . nese eo 
S2QVSr% 5 Q BS COn: VOY dee ! OU1G 


ahr! 


7 COongnszAS go 


Oe Ue SS ad 


bemreret be lnw vommene moe emcee acter harenirs 


es 
SOC 


bere tne renee nan aS Se 


e 


a : 
Wen wren 


* 4 
as Ay F 
A OSA 


\ 
Slayer tae ny! 
lett Cee Viele ne 


a5 5-996 Ah pees ska pwning ees shngede: 
pct yy vend bot eemewh nree atte Pa 


tw f wey ey 
Counseey 


i 
tt 
i 
|! 
it 
“4 
st 
if 
i 
{i 
4 
HI 
i 
i 


to be heard h 


LON i g H : se TIA ett 


cy 


sou Ghoors 
you ¢h 


cemnrrente ommend -¢ Gre mentee ete e aoe 
SSRIS, BASSES EAT 


ae GAL TAC 


eseestel 


AD 
Sureee ele 


Wed, 


mt eres 
Gee & 


weenelaed 


Liesenis o 


aI . 
wee lee 


EP TIOT 


wis 


i< 
WU 


waren 
ee bd (oG 


Boe 
debe A en @ 


fe 
eee’ UO 


Fn dTeante? Si aR ang 
BIANCA 2 UIear 


fe ue See Lee 


me te 


mat 


cor eeletd eV 


17 


ee land 5 


abe 


Pat eny 
Grow en UR 


y17 


ry 
— 


+ 
Sate 


G 


glen 
Au 


av 
Nee. 


erok 


v 


cr) 


or adver 


an 
1 Uns 


Ne Ue 


GE 


ww 


2 
° 
io) 
£ 

aa 

a 


sans 


ratataen 
Ww Get? Gee 


SS 
2 


rare 
Una 


bled 


naan 


ots 
Bu 


nh 


SOM. 


EY OSs 
as the 


yevadi 


v 


00 fe 


Ie eee ee 


avn lee 
tUy 


ARA 
Sw alien 


RAG 
Sy IK 


aes 
eed Ne 


aq aAS 
aAoCus 


» oye: 
ANRSkeYr AB 


SV de ee 


awacan 
VIS SD 


ral 
.. 


eee eed 


TraAps| 
we 


* aptee fe ted 


CAV USI YVaew - i : ~ - 3 ake LS 


pay 
PO DOMG: 


2 
me ‘a! 
ae CL 


rd . hee 
Zany t 
he 


Gnas 


seaniea 
pte ema RNS 


an 
whee Lene U 


anes 
wy we 


CD Ota ens 


Cube A era 


MA nates 
with 2S wuee Ss 


“ [Mx. Ferguson] 


43 


CLS STING 
ee YS 


SO tet a aes 


we wet 


ee ce Ne ee 


POTS ess 


ab Crndue 


conmpiaan 


Set it at: 
Caress 


CUTTS Tea yr Tes serie , 
anitencnvaviong teeta fee ee NF LE 


remasey oS 
¥ 


te Nee a ale beer 


é 
; 
t 
Hi 
, 
$ 
‘ 
{ 
‘ 


tae Are Lee 


weit Ne il eB ede 


arses 


ae 
Caney neve 


UNITED STATES COURT OF APPEALS 
for the 


DISTRICT OF COLUMBIA CIRCUIT 


RODALE PRESS, INC., et al., 
Petitioners, 
v. 
THE FEDERAL TRADE COMMISSION, 


Respondent. 


we IY WY YY YY 


PETITION FOR REVIEW OF ORDER OF THE 
FEDERAL TRADE COMMISSION 


The Petition of the above designated Petitioners 


respectfully shows as follows: 


I. NATURE OF THE PROCEEDINGS AS TO WHICH REVIEW IS SOUGHT 

This Petition seeks to review the final Order (attached 
as Exhibit A hereto) against the Petitioners, together with 
the underlying Findings of Fact, Conclusions, and Opinion 


issued by the Federal Trade Commission in its Docket No. 8619, 


on June 20, 1967, and served on Petitioners on June 29, 1967. 


ey ae 


By its final Order, the Federal Trade Commission would enjoin 
Petitioners from making certain claims in connection with the 
advertising of several publications, including a book, The 
Health Finder, and the pamphlet which includes two articles, 
"How To Eat for a Healthy Heart" and "This Pace is Not Killing 
Us,"' on the ground that such claims are prohibited eee 
and deceptive acts, within the meaning of Section 5(a) of 
the Federal Trade Commission Act, 15 U.S.C., § 45(a). 

The Commission issued its Complaint against Petitioners 
(who were the Respondents in the Commission proceedings) on 
April 3, 1964. Commissioner Elman dissented on the ground 
that the proceeding 

"involve[{d] an area which Congress .. . never 

intended the Commission to enter, and which, 


moreoever, is barred to the Commission by the 
provisions of the First Amendment. 


The gist of the Complaint was that certain of Petitioners’ 


prior advertising for the above noted publications was 

false and misleading because it claimed that the ideas 

and suggestions" contained in Respondents' publications give 
the reader certain health benefits when in fact the "ideas 
and suggestions" contained in these publications would not 


achieve such results; more particularly, the Complaint also 


ee Re: 


alleged that the "ideas and suggestions" in the book would 
“not be effective” in the treatment of a number of diseases 
to which the advertising referred. 

Following Petitioners' unsuccessful efforts to have 


the Commission dismiss the Complaint, by reason of the con- 


stitutional and public policy questions raised by the pro- 


ceeding, full-scale evidentiary hearings were held in the 
case between November 30, 1964, and January 19, 1965, over 
a period of eleven days. These hearings consisted essentially 
of expert medical witnesses for the Commission and Petitioners 
examining, page-by-page, the contents of The Health Finder 
to determine whether the "ideas and suggestions" contained 
therein were valid and in fact would impart health benefits 
to readers. 

On April 16, 1965, the Hearing Examiner issued an 
Initial Decision rejecting Petitioner's contentions challeng- 
ing the constitutionality, legality, and propriety of the 
Commission's complaint and proceedings. He dismissed on 
evidentiary grounds a certain number of the allegations of 
the Complaint, but sustained the issuance of an Order with 


respect to other conditions referred to in the advertising 


Pe as 


on the ground that the information in the publications on 


the subject was deficient or contrary to accepted medical 


evidence. 

The American Civil Liberties Union intervened’ in 
the case as amicus curiae, on the First Amendment issued, 
and filed a brief and appeared at the oral argument held 
September 28, 1965, before the Commission. Twenty-one 
months later, the Commission issued the attached final Order, 
together with new Findings of Fact substantially revising 
those formulated by the Hearing Examiner. Y ssuing! the 
Order, a three member majority of the Commission advanced a 
new theory to sustain the issuance of an Order. It ecinowledged 
that Petitioners’ publications were in fact "carefully written," 
but that the Petitioners’ advertising was nevertheless vio~ 
lative of Section 5 because the claims exceeded the claims 
put forth in the publications. Heretofore, the case had been 
tried on the concept that the "ideas and suggestions" i 
Petitioners’ publications were invalid; eccominciys aavertie® 
ing for the books which referred to and incorporated such 


"ideas and suggestions" was subject to challenge. Commissioner 


MacIntyre concurred in the result only and filed a separate 


Sige 


statement criticizing the majority's opinion. Commissioner 


Elman dissented. 


II. JURISDICTION AND VENUE 

This Court has jurisdiction under §§ 5(c) and (d) 
of the Federal Trade Commission Act, 15 U.S.C. § 45(c) and 
(4). At all times material here Petitioners engaged in 
the acts and practices involved in these proceedings in the 


District of Columbia. 


III. GROUNDS UPON WHICH RELIEF IS SOUGHT 

(1) The Order issued by the Federal Trade Commission, 
as well as the entire proceedings and the Commission's actions 
therein, contravenes the constitutional protections afforded 


by the First Amendment against attempts by the Government 


agencies to censor ideas in books, and against attempts to 


restrict the dissemination of books and ideas. 

(2) The ‘Order, as well as the entire proceedings, 
exceeds the Commission's authority under the Federal Trade 
Commission Act, which was not intended to give the agency 
authority to review, and be the arbiter of books under the 
guise of attacking their advertising. 


{3} The: Commission has illegally attempted in its 


= Gun 


final Opinion to avoid constitutional and statutory infirmities 


inherent in these proceedings by introducing a new and dif- 
ferent theory than the one upon which the Complaint and the 
entire proceedings were based. This attempt also violates 
Petitioners' rights to notice and hearing under the Due Process 
Clause and the Administrative Procedure Act. Further, this 
Opinion and the Findings of Fact and Order debase the stan- 
dards of agency adjudication to which the Commission must 
adhere under a system of law. 

(4) The Order is arbitrary and capricious when con- 
sidered in the light of all the circumstances of this case, 
including the Commission's own admissions that the publica- 
tions were "carefully written", the Commission's cueace in 
its theory of the case after sueaenciaey hearings had been 
held on a different theory, and the fact that Basnondencs 
had previously abandoned the advertising of these publications. 

(5) The Commission has engaged in an ge eccs 
and arbitrary interpretation of the advertising in question 
and then condemned such advertising on the basis of feonke 
not tried below and to which no evidence was directed. 

(6) In all events, the Order is not supported by 


the evidence. Indeed, to the contrary, the evidence: 


ay ae 


established that Respondents’ publications are meritorious, 


and this supports Respondents' advertising. 


IV. RELIEF PRAYED 

WHEREFORE, Petitioners pray that the Order of the 
Commission, dated ‘June 20, 1967, in Docket No. 8619, be 
reversed and that ithe Court further issue an Order 
vacating the Commission's Order and dismissing the 
Complaint on the grounds hereinabove noted. 

Dated this 22nd day of August, 1967. 


Respectfully submitted, 


/s/ Thurman W. Arnold 
THURMAN W. ARNOLD 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 
223 - 3200 


/s/ Stuart J. Land 
STUART J. LAND 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 
223 - 3200 


/s/_ Morton J. Simon 
MORTON J. SIMON 
1701 Delancey Place 
Philadelphia, Pennsylvania 
Of Counsel: 735 = 7755 


ARNOLD & PORTER 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Federal Trade Commission has jurisdic- 
tion to sit as a board of review to examine into the worth of 
ideas, opinions, beliefs, and theories expressed in books, and 
to prohibit the repetition of such ideas, opinions, beliefs, 
and theories in the advertising of such books on the ground 
that, in the view of the Commission, these beliefs, ideas, and 
theories are false, invalid, or incomplete. 

II. The second issue presented was not raised by the 
Complaint or at the hearing: Does the Commission have juris- 
diction to prevent the publisher of admittedly well-written 
and meritorious books from using in its advertisements the 
Staton of the author and readers of the books as to their 
merits and the benefits which a reader might derive from 
them, if in the opinion of the Commission, the author or its 


readers have an exaggerated idea of the value of the books 


and express that idea in a "flamboyant" and "exaggerated" 


manner? 

III. Where a proceeding has been conducted on the 
theory that the "ideas and suggestions" in books are false, 
invalid, or incomplete and, therefore, cannot be used in ad- 
vertising the books, and where the Hearing Examiner has gone 


over the books line by line and found that the books are 


dangerous to the public because of the false or invalid ideas 
contained in them, and for that reason prohibits such ideas 
from being used in the books' advertising, may the Commission 
reverse the Hearing Examiner, declaring that the ideks in the: 
books are meritorious and generally accurate, and at the same 
time convict the publisher on a new and different charge -- 
not considered at the trial -- that he published an eaece 


ated opinion as to the value of his own books? 


IV. The fourth issue relates to the applicability of 


the rule that ordinarily the Commission's findings will be 
sustained if there issubstantial evidence to apport then 
Where the Commission speculates on what impressions 
statements in certain advertising of books would eee the 
general public as to the contents and value of the books, 
must its interpretation of these statements be sustained be- 
cause of the so-called substantial evidence rule, in’ the 
absence of any evidence to support them other than the 
language of the advertisements themselves which do Boe on 
their face make the representations claimed by the Commission. 
For example, the Commission concedes that evidence shows that 


the book, The Health Finder, is generally accurate offering 


substantial health benefits to many of its readers. The 


advertisement asks "Which of the ideas of this amazing book 


will add years to your life?" The Commission holds in the 


general context of the advertising that the public will in- 


terpret this as a guarantee that they will live longer if 
they buy the book. Must the court give greater weight to that 
speculative conclusion because of the substantial evidence 
rule? 

V. Where the Commission in 1959 had investigated the 
advertising of Petitioners’ publications and tacitly approved 
such advertising by failing to file a complaint, and where 
the Petitioners relying on that tacit approval had continued 
to use that advertising, is it an abuse of the Commission's 
discretion to reverse its former position and file a com- 
plaint against the identical advertising four years later, 
long after it had been discontinued and at a time when the 
publications involved were practically out of print and no 
longer advertised, in the absence of any complaint against 
Petitioners' current advertising of other similar publica- 


tions? 
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BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


Petitioners are subject to an Order issued by the 


Federal Trade Commission (Commissioner Philip Elman dis- 
senting), pursuant to Section 5(b) of the Federal Trade 


Commission Act, 15 U.S.C. § 45(b). Their Petition for 


Oa 


Review was filed in this case pursuant to Sections 5(c) and 
(d) of the Federal Trade Commission Act, 15 U.S.C. §§ 45(c) 
and (d). Venue is in the District of Columbia Circuit in 
that at all times material here Petitioners engaged in the 
‘practices and acts involved in these proceedings in the 


District of Columbia. 


STATEMENT OF THE CASE 


1. Introductory Statement 


This case presents to a court for the first time two 
important questions. The first is whether the Federal Trade 


Commission has the power to evaluate the ideas and opinions 


of an author of a book to determine whether they are true or 


false if such ideas and opinions are referred to in the book's 
advertising. While previously the Federal Trade Commission in 
its decision in Witkower Press, Inc., 57 F.T.C. 145 (1962), 
asserted such an authority, the issue has never reached the 
courts. 

The second question is whether the Commission can avoid 
the serious constitutional problem presented under the first 


issue by challenging promotional advertising of a book on the 


ground that. it contains exaggerated and flamboyant statements 


Sree reed 


as to the value of the ideas in a book, in a case where the 
contents and subject matter of the book are fully revealed 
and explained in the advertising. This is the ieee case in 
history where any governmental body or a commission has ever 
tried to prevent an author from expressing in an sabarciee 
ment his opinion of the value of the ideas in his book or 
the benefits to be derived from following them. 
2. Background of the Proceedings 

Petitioners are and have been for a number of years pub- 
lishers of books and pamphlets dealing with individual and 
public health problems. These publications have been eases 
pally advertised by mail (JA 11-12, 27-28; CF 5; sa 
As indicated by the high caliber of the witnesses who testi- 
fied on behalf of Petitioners in the proceeding below, these 


publications have been regarded as reputable by many distin- 


guished medical authorities. 


*/ As used in this Brief, the designations are as follows: 


"JA __" -- refers to pages in the Joint Appendix. 
"CF __"' -- refers to the numbered findings of fact 
entered by the Federal Trade Commission 
in the proceeding below. 
"CX refers to the Federal Trade Commission's 
nt exhibits by number introduced in the pro- 
ceeding below. 
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In 1959, the principal publication of Petitioners was 
The Health Finder, authored by Petitioner, Jerome I. Rodale, 
a@ book of 928 pages (CX 1 A-B) which they advertised as an 
encyclopedia of medical information. The book had been first 
‘published in 1954. A more minor publication of Petitioners 


was a soft back publication, "How to Eat for a Healthy Heart" 


and “This Pace Is Not Killing Us" (CX 2). 


In 1959 -- four years before the complaint in this case 
was issued -- Petitioners were using the advertising mail 
piece which later was set out in the complaint (CX 8, JA 835- 
838, CX 9, JA 839-842). At that time Petitioners were inves- 
tigated by the Commission's staff who informed them that a 
complaint had been made against their advertising (JA 654-655). 
Petitioners furnished the Commission's staff with all of their 
Meee ti ee of The Health Finder and the pamphlet. Both the 
publications and the advertising were examined, and no 
objection was made to any of them. 

Relying on this tacit approval, Petitioners continued 
to use this same advertising for about a year, into 1960, and 
then made some revisions. By 1962, however, the promotion of 
the book was being curtailed and it was discontinued altogether 


by 1963 (JA 653, CF 6, JA 865). Petitioners had no intention 


SeGee 


of republishing the book. They had an inventory of only 


about 240 copies (JA 652). The publication "How to Eat 
for a Healthy Heart" and "This Pace Is Not Killing Us" had 
also gone out of print (JA 653-654). : | 

In 1963, four years after its original tacit approval 
of Petitioners' advertising, the Commission's staff renewed 
its review of Petitioners’ advertising. At that point. the 
Petitioners also furnished the Commission with advertising of 
their current publications as well as the ai econcaced ad- 
vertising with respect to The Health Finder and the pamphlet 
publication. The Commission had no objection to the company's 
advertising of these other publications but instead proceed- 
ed to challenge the old advertising for the nearly depleted 
publication, The Health Finder (JA 653-656, 678-682, 
Complaint JA 10-25). 

There is no direct evidence as to the reason the 
Commission took this extraordinary action. But it is noted 
that in hearings entitled "Frauds and Quackery Affecting the 
Older Citizen," which Pook place on January 15, 1963, before 
the Special Commences on Aging, United States senate, 88th 
Cong., lst Sess., a book of Rodale Press, Inc. was denounced 
as an example of medical quackery by Robert E. Shank, Chairman 


of the Council on Foods and Nutrition of the American Medical 


Pe eee 


Association. (Hearings, p. 44) Mr. Shank also testified 


that the American Medical Association was cooperating with 


the Federal Trade Commission "to combat food and nutrition 


frauds and fadism." (Ibid.) 

After the complaint was issued and up until the actual 
hearings commenced, Petitioners repeatedly moved to dismiss 
the complaint, citing the fact, among others, that it raised 
essentially moot issues (JA 52-53, 67-70). The Commission 
denied their motion for dismissal by order of December 3, 
1964, on the following grounds (JA 80-81): 

"In its deliberations prior to issuance of the 

complaint, the Commission was aware of the alleged 

discontinuance of the challenged advertising. At 

that time, it was the Commission's belief that re- 

spondents' present advertising probably suffered 

from the same basic deceptive themes as did the 

earlier advertising. As a result, the allegations 

of the complaint were not limited to deception ema- 

nating from advertising of the particular publica- 

tions named, but included deception arising out of 


advertising of other pamphlets and books published 
and distributed by respondents. " (Emphasis supplied) 


Thus, the Commission admitted that the prosecution of a 
complaint involving advertising of an out-of-print book 
which had been discontinued three years before would have 
been an abuse of its discretion had it not been for its 
belief that the current advertising of Petitioners’ medical 


publications "probably" had the same objectionable defects. 


say Arce 


ire 


The Commission's staff had copies of the current advertising 
tn their files but apparently no inquiry was made by the 
Commission itself as to what that advertising eae During 
protracted hearings of the initial complaint, the Commission's 
‘staff did their best to find something objectionable in 
Petitioners’ advertising of their current publications which 
have a large circulation. They found nothing. This fact 


destroyed the basis for the Commission's original denial of 


-Petitioners' motion to dismiss the complaint made before the 


hearing. 


3. The Complaint's Challenge of the "Ideas and 
Suggestions" in Petitioners’ Publications 


Two general charges in the complaint brought into issue 
the validity of the "ideas and suggestions" in Petitioners’ 
book. The first directed towards The Health Finder, charged 


as follows that the book was defective ({¥ 7, JA 17): 


*/ At the time of the hearing, after an exhaustive search of 
the newsstands on which Petitioners’ publications were sold, 
the Commission's staff succeeded in finding the November, 1964 
issue of Prevention Magazine, one of Petitioners’ current pub- 
lications (CX 27, JA 669-670). This pamphlet, in the middle 
of page 58, contained a simple and short reference to The 
Health Finder in the context of a long article. There were 
other references to The Health Finder and to the pamphlet in 
subsequent publications (GA 678-700). The advertising for 
these publications was not challenged by the prosecution, but 
the Hearing Examiner ruled these references to obsolete publi- 
cations were evidence that they were still being advertised 
(JA 700-710). 


"The ideas and suggestions contained in 'The Health 
Finder' are not effective in the prevention, relief 
or treatment of cancer, tuberculosis, infantile 
paralysis, heart disease, arthritis, or mental ill- 
ness. Moreover, reliance on the advertising state- 
ments and representations resulting in the purchase 
of the aforesaid book and the attendant delay in 
receiving adequate treatment promptly may result 

in relentless progression of these serious diseases, 
irreparable injury to health, crippling, and loss 
of life." 


The other charge in the complaint with respect to the 
soft back publications "How to Eat for a Healthy Heart" 


and "This Pace Is Not Killing Us" is almost identical in 


language. It reads ({ 10, JA 19): 


"Through the use of said statements and others 

not specifically set out therein, respondents have repre- 
sented and are now representing, directly or by 
implication, in their advertising, that the books 

‘How to Eat For a Healthy Heart' and ‘This Pace 

Is Not Killing Us' contain information which will 

be of benefit in the prevention, treatment and cure of heart 
disease. Contrary to said representations, said 

books do not contain information which will be of 
benefit in the prevention, treatment or cure of 

heart disease. Moreover, reliance on the advertising 
statements and representations resulting in purchase 

of the aforesaid books and the attendant delay in 
adequately treating heart disease promptly, may 

result in irreparable injury to health and loss of 
life." 


Faced with these charges Petitioners felt they had no 
alternative but to contest the suit although the books and 
pamphlets were no longer being promoted. To have accepted 


a decree based on these charges in the complaint would have 
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been implied as an admission that as an author, he was a 
medical quack disseminating inaccurate information and that 


the readers of the book were endangering their lives. 


4. The Trial Below on the Validity of 
Petitioners' "Ideas and Suggestions" 


The case then proceeded to hearing based on the theory 
that the advertising of the publications was deceptive 
because it repeated "ideas and suggestions" from the book 
which were invalid. This was the rationale adopted by the 
Commission in Witkower Press, Inc., supra, under which it 
originally asserted the right to examine the validity of 
ideas in books, when repeated in advertising. As Commissioner 
Elman in his dissent correctly described the Commission's 
approach (JA 965): 


"Tt will be observed that, under Witkower, it is 
essential to the logic of the Commission's position 
that the 'false promises of therapeutic benefits' 

in the book be repeated in the advertising. This is 
the bridge that enables the Commission, while insis- 
ting that it is attacking only the advertising and 
not the book, to prove its case by demonstrating the 
'falsity' of the 'promises' contained in the book. 
Thus, for purposes of drafting and substantiating a 
complaint based on the Witkower theory, it is neces- 
sary to allege and prove that the advertisements 
reiterate, and 'derive from or reflect,’ the views 
or theories expressed in the book. The linchpin 

of Witkower is the substantial identity of the 
claims contained in the book and those made in the 
advertising for it." 


Following the theory, six medical witnesses for the 


Commission proceeded to go over the book page by page, and 
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in many instances line by line. These medical witnesses 


attempted to discredit the ideas and opinions suggested in 


the book. Typical of the kind of testimony produced by the 


Commission is the following comments of Commission witness, 
*/ 
Dr. Waldman (JA 393): 


"As I see it, if you do not take up the topic at 
all, you know, constipation or cancer, that is all 
right with me, but once you have taken it up, if 
you provide the reader with the feeling why, you 
know, that you have a large chapter, 70 pages, and 
elsewhere you are telling him about cancer, he has 
a feeling as I would have a feeling in reading that 
book that I do not know what the cause of constipa- 
tion is, he has left out the only significant causes 
of constipation -- the only ones that are medically 
important to the patient, I mean, you cannot say -- 
you cannot say or you can say these are rare, but 
they are the only ones that really are life threaten- 
ing -- they are the only ones that really effect his 
_ health -- those admonitions in the book will not 
really alter the life span of those patients by taking 
a good diet, a roughage or something for constipation -- 
the only thing that helps his life span, are the only 
significant diseases which he left out and, funda- 
mentally, by that omission makes the patient not 
think of them, not go to the doctor when he has 
constipation, not having a barium enema to find out 
what it is, to look at a textbook of medicine, which 
would not read like this... ." 


The efforts of Commission counsel to invalidate the 
“ideas and suggestions" in Petitioners' book at the hearing 
*/ Dr. Waldman is arguing that because the book did not 
include cancer of the rectum, but confined its recommenda- 


tions to ordinary cases of constipation, the recommendations 
in the book are dangerous. 


took at times a frivolous turn. For example, in seeking to 
refute the book's suggestion that mastication with sunflower 
seeds would benefit the teeth by stimulating blood circula- 


tion in the gums, the Commission witness, Dr. Hess, testified 


that health of the gums (gingiva) would not be of aid to the 


teeth for the following reason (JA 463): 

"There are many persons in this country who have 

lost all of their teeth and every tooth in perfect 

condition because of gingivitis, so this is not 
helping the teeth -- it is helping the gingiva which 
is quite another matter. 

Petitioners produced six medical witnesses who defended 
the ideas and suggestions in the book. This resulted ina 
transcript of 851 pages, and a cost of over $50,000 - 
Petitioners. The transcript of the proceedings below es- 
tablishes beyond any question that the hearing was devoted 
virtually exclusively to determining the soundness of the 
ideas in the book, (See JA 249-825) 

Following the lengthy trial, the Hearing Examiner 
issued his recommended decision (JA 98-169). The Examiner 
rejected Petitioners' constitutional contentions against 
this type of inquiry on the ground that the Commission had 


full authority to review the ideas and suggestions in the book 


because they were incorporated in the advertising for the 


el ous 


publications. As Commissioner Elman described the hearing 


before the Examiner: 


"Following the Witkower model, the hearing of this 

case was an open and unabashed inquest into the 
validity or 'efficacy' of the ‘ideas and suggestions’ 
contained in respondents' book. A parade of respected 
medical witnesses was presented on both sides. The 
book was examined,page by page and sentence by sentence. 
The question to which the witnesses addressed themselves 
was whether readers of the book would, by following the 
ideas and suggestions contained in it, receive the 
promised therapeutic benefits. The Examiner, relying 
on Witkower (I.D. 35), held that no censorship of the 
book was not involved because the 'false and misleading' 
ideas and suggestions in the book were repeated in 
respondents' advertisements. In short, the Hearing 
Examiner sought to get around the First Amendment 
problems by emphasizing the substantial identity of 

the claims in respondents' advertising and those in the 
book." 


After meditating pro and con on the validity of the 
medical suggestions and advice contained in the book, the 
Examiner came to’ the following general conclusion adverse to 
the Petitioners (JA 159): 

"The record also establishes that reliance on the 

ideas and suggestions.in the booksmay in a number 

of instances cause delay in obtaining necessary 

medical treatment and may result in irreparable 

injury to health, or even loss of life." 

There were many other findings -- some in favor of and 
some adverse to the Petitioners on the validity of the vari- 


ous “ideas and suggestions" in Petitioners' publications which 


were repeated in the advertising. The Examiner refused to 
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consider the merits of the book or the advertising as a 
whole. He stated during the hearing (JA 703): 

"Assuming arguendo that out of all of the mass of 

evidence proposed by counsel supporting the com- 

plaint he has established that in one respect or 

two respects the advertisements with reference 

to 'The Health Finder’ are false and misleading. 

If in those respects the advertising is being | 

continued he is entitled to show that even though 

in 99.9 per cent of the book otherwise it is 

unobjectionable, an order may still be issued to 

cease and desist misrepresenting in that one respect, 

even if it is one respect ovt of a thousand." 

In one important respect, the Hearing Examiner re- 
jected the contentions of Commission counsel, advanced with- 
out any evidentiary support of any kind, that the adver- 
tisements purported to "assure" every reader of The Health 
Finder would be guaranteed an increased life span and 
other health benefits (JA 114-118). Similarly, he dismissed 


the allegations of the complaint and counsel's contention 


that the public would construe the advertisements to repre- 


sent that the book would provide the answer to "ali" 


health problems (JA 119-121). 


5. The Opinion of the Commission 


A. The Change in the Theory of the Case. The Hearing 


Examiner's decision was appealed to the Commission and the 
American Civil Liberties Union intervened in the case as 


amicus curiae. The final opinion of the Commission was 
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issued nearly two years later. It abandoned the entire 


theory of the complaint, which, as noted, was directed to 


a challenge of the validity of the "ideas and suggestions" 


in The Health Finder. Specifically, it reversed the 


Examiner's conclusions that the book is full of unsound 
medical theories. Indeed, the Commission took the view that 
the book is an excellent treatise. It upheld the order on 

the ground the advertising made "flamboyant" and "exaggerated" 
claims about the book. Of particular note, the majority made 
no reference to the Witkower decision. An accurate statement 
of what the majority opinion does is found in Commissioner 
Elman's dissent as follows: 


"What the Commission now does is to lay the ad- 
vertisements and the book side by side, and to 

find the two do not jibe. The majority opinion 
asserts that the advertisements contained 'flam- 
boyant' and 'exaggerated' claims of promised 
therapeutic benefits which the author did not make 
in the book itself. The book, on the other hand, 
is ‘carefully written' and the author's statements 
in it are ‘candid' and 'qualified' (pp. 29-30). 
Indeed, although the majority opinion does not come 
right out and say so, the Commission seems to agree 
with some of the distinguished medical witnesses 
called by respondents, like Dr. Louis Lasagna of 
the Sohns Hopkins University School of Medicine, 
who testified that the ideas and suggestions in the 


book were generally accurate and would be of substan- 
tial value to readers who followed them (Finding 21). 


"In thus trying to skirt the First Amendment question 
raised by the complaint drawn on the Witkower theory, 
the Commission injects into the case a Fifth Amend- 
ment question, no less serious. In effect, what 
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the Commission has done here -- two years after 

the oral argument of the appeal from the hearing 
examiner's initial decision -- is simultaneously 
(a) to amend the complaint to add a new and dif- 
ferent charge which is the opposite of the one in 
the complaint, and (b) to convict respondents 

both on the new charge, without notice or hearing, 
and on the old charge, without supporting reasons." 


B. The findings of the Commission on the new issue that 


the advertising exaggerates the value of the book. ‘We repro- 


duce on the next page the principal portion of the mailing 
piece quoted in the complaint. It will be noted that this 
piece informs the reader in great detail as to the character 
and contents of the book. No one could possibly mistake 
the kind of a book Petitioner was selling after reading this 
piece. 
Nevertheless, the Commission's opinion found Petitioners' 
advertising deceptive on the following grounds (CF 16, JA 872): 
"We conclude that respondents' rhetorical questions 
interlaced with these various testimonials respect- 
ing the enhanced energy, longlivedness, money saving, 
free of disease benefits which readers claim have 
resulted from the book in the context of respondents' 
entire advertising message clearly convey the impres- 
sion that the reader has but to read the book and 
follow its suggestions in order to achieve longer 
life, gain more energy, improve his health, and re- 
duce the need to consult doctors and dentists." 


As noted, in this finding the Commission reversed the 


Examiner who quite sensibly had held that no reader of the 


advertising would get the impression that the book ‘constituted 
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A suggestion that may save you 
scores or hundreds of dollars in dental 
bills over the years (page 88).... | 

Recommendations for a winter free 
from common colds (pages 260-1) [J 

A simple, sensible healthful diet for 
reducing (pages 677-8-9) 

What is the most successful pre- 
ventative and cure for constipation? 
(pages 278-9) 

Will certain vitamins bring back 
color to gray hair? (pages 405-6-7) J 

Cancer and nutrition (pages 165-6. 


Diet for children during polio season 
(pages 623-4-5). 

Is soap the cause of your skin 
trouble? (pages 735-6-7-8-9).... 


ULCERS 

Prevention of ulcers (page 854). 

Is there a simple, inexpensive house- 
hold remedy that will counteract the 
craving for alcohol? (page 32)... 1 

Eye trouble, and some of the things 
you can do to help it (pages 331-2-3- 
4-5-6-7-8) 

Heart disease and the use of vitamin 
E (pages 415-6-7-8-9) 

Is it dangerous to take common 
baking soda or bicarbonate of soda? 
(pages 74-5) o 

Use of garlic in treatment of hyper- 
tension (high blood pressure) (page 
388). .: 

Heart disease and low salt dict 
(page 415) 

Kidneys and kidney disease (pages 
444-5-6) [a] 


MENOPAUSE 

Menopause and vitamin E (page 
471) 

A simple but effective home remed 
for poison ivy (page 572)........ 

Are soft drinks harmful? An article 
that will surprise you (pages 745-6-7- 
8-9-50-1) 

Vitamin D, the beauty vitarnin; 
how much do you need: sources of 
vitamin D in daily diet (pages 884-5- 
6-7-8-9) Oo 

How one Massachusetts doctor 
St arthritis successfully (pages 58- 
g 


SLEEPING PILLS 


Is there a danger from even a 
moderate use of barbiturates (sleeping 
pills) over a long period? (page 75) oO 

Getting the most from B vitamin 
foods (page 558) oO 

What foods are casily digested by 
those who suffer from indigestion and 
other sto:nach ailments? (page 37) o 


' 
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How should you go about treating a 
stomach ailment? (page 35) 


ARE ASPIRIN HARMLESS? 


Do you believe the common aspirin 
» harmless? (pages 61-2-3-4-5-6-7- 
8 


Is “low blood sugar” the cause of 
your faintness, headache, irritability? 
(page 80) 

Laboratory experiments indicating 
that brewers’ yeast and dricd liyer 
Prevent cancer (page 141) 

Harmful effects caused by the use of 
bromides (page 143) 


+ CALCIUM DEFICIENCY 


Are you deficient in calcium? What 
is the daily requirement, and what is a 
good source (page 148) Oo 

Experiments showing the cffective- 
ness of the B complex of vitamins in 
preventing the growth of cancer (pages 
176-7) 


CRAVING FOR ALCOHOL 


What effect does dict have on the 
craving for alcohol? (page 32)... oO 

Amount of vitamin C contained in 
various foods (page 248) 

The healthful way to cook (pages 
280-1) 

Are raw s dangerous? es 
316-7-8) pre % (eages 

Connection between the emotions 
and many kinds of skin irritations and 
eruptions (pages 324-5-6) 

How important is exercise for health? 
(pages 328-9) 

Should fluorine be added to your 
water supply? (pages 345-6-7-8- 


How much danger to your health is 
there in the commercial sprays used by 
fruit = vegetable growers? (pages 


The garlic treatment for tuberculosis 
(page 386) 

Goiter—what it is, where it occurs, 
what should be done to Prevent it 
(pages 392-3-4-5-6-7-8) 


HAIR CARE 


How to take care of your hair ec. 
398-9-400-1) f Crades 
r a salt-free diet if you 
suffer from high blood pressure (pages 
424-5) Oo 
ry concerning the 
use of desiccated liver as a means of 
preventing fatigue (pages 450-]- 
2) Oo 
Experiments which indicate that 
liver in the dict helps prevent cancer 
(page 452) 


—— 


Food element in liver may prevent 
Othe graying of hair (pages 453-4). 0 


_Here at last is a new kind of health book! During 
his years of fesearch, Mr. Rodale has discovered a 
great store of medical knowledge, mostly hidden 
away in medical journals and medical archives. 
This knowledge can help the average person re- 
main comparatively free of many terrible 
diseases. Isn’t such a book worth a trial? . 


TELLS YOU HOW TO STAY HEALTHY 


Mr. Rodale was not a healthy man when he 
first asked himself why it wasn’t possibice to Jearn 
how to be healthy—-so healthy that we would 
rarely need to visit a doctor or take medicine—so 
healthy that we would feel wonderfully alive and 
happy instead of draggy and half-dead. i 


Today Mr. Rodale’s own glowing health and 
amazing energy enables him to run a large electrical 
manufacturing business, edit and publish two 
rapidly-growing magazines, and write best-selling 
reference books like The Word Finder. 
life gives abundant proof of the success of his quest 
for health. Furthermore, the radiant health and 
wonderful energy of thousands of men and women 
who follow his teachings proves that he knows 
how to pass his knowledge along to others. 

The HEALTH FINDER is an entirely new kind of 
health book because its subject is the prevention 
of disease. It can give you a wonderful new 
conception of heaith. 


Mr. Rodale believes that by observing certain 


His own ° 


Amount of vitamin C in various 
species of roses; where to buy the 


health rules, we can develop bodies, minds, nerves, 
muscles and tissues that are more resistant to 
disease than they otherwise would be. He believes 
that such health rules are a determining factor in 
dealing with the degenerative diseases—such as 
heart trouble, arthritis, and the allergies—which 
are the characteristic causes of so much 
suffering in our time. 


GOOD HEALTH BEGINS WITH-GOOD FOOD 


In the HEALTH FINDER Mr. Rodale shows why 
good health begins with the food we eat—why a 
healthy diet can do much to prevent many of the 
terrible diseases of the twentieth century. However, 
Mr. Rodale knows there is far more to good health 
than just a good diet. He knows that your mental 
attitude is important, the exercise you take, the 
way you stand, breathe and sleep, the kind of house 
you live in, the drugs in your medicine chest, the 
insecticides you use or do not use, the relationship 
between you and the folks around you. All of these 
subjects—and many more—are covered in this 
big 944-page book, now in its 6th printing and 
oth thousand. : 


WORTH HUNDREDS OF DOLLARS 
We sincerely believe that the HEALTH FINDER 
can be worth hundreds of dollars to you! We 
believe it will show you how to go through life 
confident and happy in the knowledge that you 
can do a great deal to keep yourself and your 


Food and polio (pages 596-7-8-9). O 
Infantile pardlysis and vitamin B 
deficiency (pages 625-6-7-8-9) o 


Nutrition and mental health (pages 
474-5) Oo 


MINERAL OIL 

Why you should not use mineral oil 
as a laxative (pages 491-2-3).... 0 

Food and multiple sclerosis (pages 
500-1-2-3-4-5-6-7-8-9) [Bi 

Why we recommend _ natural 
vitamins instead of synthetic vitamins 
(pages 511-2-3-4-5-6-7) 


NIACIN DEFICIENCY 
Symptoms of niacin deficiency, daily 
requirements, and foods containing 
largest amounts (pages 520-1-2). () 
How to teach your children the 
value of good nutrition (page 525) O 
Why some people are too thin (pages 
533-4) : Oo 
What is aB vitamin? (page 557) O 
Dangers from plastics (pages 563- 
4-5-6-7-8-9-70) Oo 


various species for planting (page 
693) 


DO YOU USE SACCHARIN? 

An article you should read if you use 
saccharin (pages 696-7) 

Saccharin and cancer; saccharin and 
goiter (pages 697-8-9) 

Salt-poor diet. as a treatment for 
sinus (pages 710-11) 

Danger of salt-free dict in case of 
certain illness (pajfe 7/1) 


MOSQUITOES BITE YOU? 


Why mosquitoes do not bite some 
people (pages 764-5-6) 


PARENTS: READ THIS! 


Polio, and the diet Dr. Sandler 
recommended during a North Carolina 
epidemic. A most interesting article 
for anyone with children (pages 574-5- 
6-7-8-9-80) 


High pulse rate and health (pages 
663-425) fa) 


WHAT ABOUT RAW FOODS? 


Why Its it healthful to eat raw food as 
bart of your dict pages leprecn = 


1)" to reduce sensibly (pages 680- 
Best method of preserving food 
(pages 683-4) fa} 


ACIDOSIS 


wnat 1s acidosis? alkalosis? (page 
Symptoms of riboflavin deficiency, 
and. foods containing the largest 
amounts of riboflavin (pages eet 
) 


Polio, its cause and prevention, by Dr. 
Virgil A. David, New York City’ (pages 
599-603) is) 


OPY AVAILABLE 
acute rica’ bound volume 


$695 


Thumb- 
indexed 


$6.95 


6th 
Printing! 


105th 
Thousand! 


e e e ° e ° B ef 
Which of te health ideas ia this amazing book will... (1) add years to your life? 


(2) Give yeu more energy? (3) Cut down en your docior end dentist? bills? (4) Iilake yOu 
feel heifer ian you ever felt before? (5) Help your foiily tc achieve health end happiness? 


family radiantly healthy and full of energy. And 
the HEALTH FINDER can be valuable to you in 
another way. It can give you! peace of mind—a 
rare feeling these days, when headlines tell us every 
day of the heavy toll being taken in all walks of 
life by all kinds of dreadful diseases. The HEALTH 
FINDER gives you peace of mind by showing you 
how perfectly natural it is for you to enjoy 
that most precious of all possessions—GOOD 
HEALTH! 


UNCONDITIONAL MMONEY-BACK GUARANTEE 

You don’t have to take our word for the value of 
the HEALTH FINDER. It is sold under an ab- 
solute money-back guarantee. If, when you 
receive the book, you are not convinced that st 
will be worth many times its cost to you, 
just return it, within fifteen days after you re- 
ceive it, for a full refund. For the sake of your 
own health, and the health of your family, we 
urge you to get your copy of the HEALTH FINDER 
today. You have nothing to 'lose—and you may 
have a wonderful new world of health and 
happiness to gain! ' 
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a sure cure for all diseases. In order to reach that con- 
gustan the Commission had to interpolate the words "all" 
and "each" in the advertising, as appears from the following 
finding (CF 25, JA 875): . 


"We find that the absence of the words ‘all' or 
‘each' from respondents' advertising message, 
does not avoid the representation to the public 
that all health problems are answered. It would 
ignore reality to hold that the omission of these 
words must of necessity imply something less than 
‘all' or 'each' to the reader." 


The following findings are a typical illustration of the 
Commission's objection to the advertising (CF 116, JA 908, 
910, 912-913): 


"116. Medical witnesses discussing the prevention, 
relief and treatment of heart disease (Discussed 

in detail at F 97 supra), although agreeing that 
diet and exercise are of value in prevention and 

to some degree in treatment, were of the opinion 
that there are certain types of heart disease where 
the cause was congenital or organic. For these 
types, diet alone was insufficient and exercise 
would not offer any significant preventive value. 
(Finnerty, Tr. 294-95; Waldman, Tr. 300-315). 
Respondents' evidence did not contradict this and 
consisted primarily of showing that diet is a very 
important part of the therapy of all heart disease 
cases, and that numerous governmental agencies, 
private foundations and similar organizations in 
materials they disseminate urge diet manipulation as 
a means of reducing the incidence of the disease. 
(Wolffe, Tr. 806-08). This does not establish that 
the pamphlet has been advertised truthfully. To 
the contrary, this evidence does no more than estab- 
lish than (sic) many ideas in the pamphlet are of 
value in certain instances and in a few types of 
heart ailments. 


PS by aa 


"117. Accordingly, we conclude that the pamphlet, 
How To Eat For A Healthy Heart and This Pace Is 
Not Killing Us does not contain the means to pre- 
vent, treat or relieve all types of heart disease 
and that the representations in this respect made 
in respondents' advertising are false, misleading 
and deceptive. 


we x 


"108. The reference to 'Nutrition and Mental 
Health', as one of the subjects discussed, is | 
coupled with the testimonial asserting that | 

the article referred to ‘would act as a preven- 
tive for many so called neuroses', and when read 
in the overall context of respondents' advertising, 
that the book offers information from the 'preven- 
tive point of view', would clearly imply to the 
reader that he would find in the book a means ‘of 
preventing mental illness. (See FF 6-8, 12-22, 
supra). We do not interpret respondents' adver- 
tising as offering, as alleged in the complaint, 

a means of treating or relieving mental illness.*/ 


wk * 


"112. Accordingly, we conclude that The Health 
Finder does not contain the means to prevent men- 
tal illness and that the representation in re- 
spondents' advertising in this respect is false, 
misleading and deceptive." (Emphasis supplied.) 


*/ The non sequitur between the underlined sentence and 


Conclusion 112 is typical of the Findings. For example, 
Finding 106 concludes (JA 907): 


“We further find that Respondents have not adver- 
tised as charged in the complaint that Respondents’ 
book would tell the reader how to treat and relieve 
mental illness.'"' (Emphasis supplied.) 


This is followed by the concluding sentence in 110 
which states as follows (JA 909): 
(footnote continued on following page) 
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As noted from the attached mail piece, the advertising 
contained excerpts from the table of contents of The Health 
Finder including the topic "Recommendations for a winter 
reprieve from common colds."" The book did contain such 


recommendations; however, the advertising was found to be 


(footnote continued from previous page) 


"We do not find in the book's discussion of 
mental illness a means of prevention as rep- 
resented in the advertising." 


The utter confusion in the Commission's Findings and 
Conclusions can be illustrated over and over again. For 
example, in Finding 87 the concluding sentence reads 
(JA 899): 


“Although we find a representation in Respondents’ 
advertising that the book offers a means of pre- 
vention, absent specific statements offering 
‘treatment or relief' we conclude that readers 


would not expect to find in the book other than how 
to prevent the disease." (Emphasis supplied.) 


On this extraordinary statement the Commission concludes 
(CF 91, JA 900): 


"TWj]e conclude that The Health Finder does not 
contain the means to prevent infantile paralysis 
and that the representation in this respect made 
in Respondents' advertising was false, misleading 
and deceptive." 


It would unduly prolong this brief to analyze all of 
the inconsistencies and absurd interpretations of the 
advertising which these elaborate findings contain. 


ae 


false by the Commission (CF 35) because in advancing the 
sc enanenanEReeE the book itself says "No one knows what 
causes it or how it can be cured or prevented." (JA 878) 

The advertising brochure, which repeated the table of 
contents, asks the question, "What is the most successful 
preventive and cure for constipation?" The Commission admits 
that the book itself contains useful advice on the subject. 
Examining the book in connection with this advertising, the 
Commission found (CF 41-43, JA 880-881): 


"The discussion of constipation in The Health Finder 
is not expressed in language even suggesting that 
there is a preventive or cure for constipation. To 
the contrary, the thrust of the discussion in the 
book is that most people who use purgatives only 
imagine that they are constipated when in fact: they 
are normal and the use of laxatives, or other medi- 
cations may, in fact, result in injury or harm. The 
Health Finder concludes that ‘correct diet appears 
to be the most successful preventive and cure for 
constipation ' (CS 1, p. 278, emphasis added). This 
certainly is not, as the advertising clearly repre- 
sents, a cure or preventive for all types of the 
ailment." (Finding 41). (Emphasis supplied.) 


"Witnesses called by complaint counsel testified 
that diet manipulation was an important part ot 
the usual therapy in certain types of constipation 
and that the consumption of the wrong types of 
foods could in fact cause the condition in some 
instances. (Waldman Tr. 240-41; Tschudy Tr. 373; 
Bzown Tr. 442)" 


The Commission concludes that because The Health Finder 


does not contain the means to prevent or cure "all types of 
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constipation” (CF 44, JA 881) it cannot ask in its adver- 
tising the rhetorical question: 


“What is the most successful preventive and cure 
for constipation?" 


The advertising brochure under the topic of ulcers lists 
the heading "Prevention of Ulcers" as part of the book (CF 48, 
JA 882). The Commission admits that the book gave useful 
advice. However, because the book itself did not contain 
the advice which would prevent all types of ulcers, it could 
not use the topic in the book and in its advertising (CF 46- 
48, JA 882-884). 

Similar examples of the reasoning employed by the Com- 
mission can be found in the Commission's other Findings 50 


*/ 
through 117, (JA 884-913). 


x] For example, Finding 59 reads in part (JA 887): 


"Respondents' advertising makes reference to goiter 
as one of the various topics treated in the book as 
£ollows: 


"Goiter-what it is, where it occurs, what 
should be done to prevent it (page 392-3-4- 
5-6-7-8)' (CX 8B). 


It is followed by the last sentence in Finding 62 
(JA 888): 


"Respondents' own witness on this issue agreed 
that all types of goiter are not amenable to 
treatment by adding iodine rich foods to the 
diet (Green, Tr. 722) ." 
(footnote continued on following page) 
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C. The Final Ruling on Petitioners' Motion to Dismiss. 
In issuing its final opinion, it was necessary for the 
Commission to reconsider Petitioners' motion to dismiss 
(JA 52) which had asserted that the entire proceeding was an 
abuse of the Commission's discretion. The Commission had 
originally denied this motion on the ground that the 
Petitioners' present advertising probably suffered from the 
same deceptive themes as did the earlier advertising which 


*/ 


had been discontinued years ago. 


(Footnote continued from preceding page) 


and Finding 63 (Ibid.): 


"Accordingly, we conclude that The Health Finder 
does not contain the means to prevent goiter and 
that the representation in this respect made in 
respondents' advertising is false, misleading and 
deceptive." 


The reasoning of the Commission is as follows: 

Major premise: The advertising states "Goiter-what 
it is, where it occurs, what should be done to prevent it." 

Minor premise: The book describes what goiter is and 
suggests useful treatment for ordinary types. 

Conclusion: Therefore, the advertisements falsely 
guarantee that the book contains a sure cure for incurable 
goiter. 

This absurd reasoning is typical of the entire , findings 
of the Commission. 


*/ See p. 6-7, supra. 
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After the hearing, however, this basis for denying 
the motion was destroyed because Commission counsel did rot 
even purport to show that there was anything wrong with 
Petitioners’ present advertising of its publications. 
Accordingly, the Commission therefore had to find a new 
basis for denying the motion to dismiss and came up with the 


following (JA 959): 


"Thus respondents are not in the position of being 


repentant advertisers arguing that an order is 
unnecessary because whatever the facts are with 
respect to the falsity of their advertising, it 
has been abandoned and will not be repeated in 
the future. To the contrary, respondents through- 
out the proceeding and before the Commission in 
addition to the constitutional challenge have 
argued that their advertising for the two publica- 
tions is accurate and honest in every respect. 
(Resps. Motion to Dismiss filed November 10, 1964, 
pp. 9-11)." (Emphasis supplied) 


CONSTITUTIONAL PROVISIONS AND 
STATUTES INVOLVED 


The relevant portion of the Constitution involved herein 


is the provision of the First Amendment which states that 


"Congress shall make no law. . . abridging the 
freedom of speech or of the press... ." 


Also pertinent is Section 5(a)(1) of the Federal Trade 
Commission Act (15 U.S.C. Section 45(a)(1)) which provides in 


part that: 
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“Unfaix or deceptive acts or practices in commerce 

are declared unlawful." 

Additionally relevant are the provisions of the 
Administrative Procedure Act, 5 U.S.C. §§ 1001-1011, in- 
cluding particularly the portion of § 1004, which states: 

"In every case of adjudication required by statute 

to be determined on the record after opportunity 

for an Agency hearing .. 

(a) persons entitled to notice of an Agency hearing 
shall be timely informed . .. of the matters of 
fact and law asserted .... 

(b) The Agency shall afford all interested parties 


opportunity for - « « hearing and decision upon 
notice .... 


STATEMENT OF POINTS 


(1) The Federal Trade Commission has been given no 


authority by Congress or by the Constitution to evaluate 


the ideas and opinions of an author of a book and to deter- 


mine whether they are true or false. 

(2) The Federal Trade Commission has no authority to 
prevent an author from repeating in his savas SeGucnes of 
his book the theories and opinions of the book itself on 
the ground that the Commission believes such theories and 
opinions are false. | 

(3) The Commission illegally and at great expense to 


the author in this case examined the opinions in his book 
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page by page and line by line and ultimately found that the 
opinions in the book as a whole were sound. The Commission 

then examined the advertising and ordered that it be suppres- 
sed on the ground that the author's opinion of his own books was 
exaggerated and flamboyant. Our position is that the Commission 
had no authority to prevent an author from publishing in adver- 
tising his own opinion or the opinions of his readers as to 

the value of his books where the advertising adequately informs 
the public as to the book's general character. 

(4) The Commission's change of the theory of the case in 
its final opinion deprived the Petitioners of a due process 
hearing on the Commission's new charge on which they had no 
opportunity to present evidence or argument. 

(5) The speculations of the Commission that the public 
would be misled by the advertisements with respect to the 
contents of the book cannot be given any greater validity by 


the so-called "substantial evidence rule." The Commission 


had nothing before it but the advertising itself. Their 


speculative conclusions as to the alleged erroneous impres- 

sions the public would get with respect to the contents of 

the book are farfetched, improbably, and invalid on their face. 
(6) The proceeding against discontinued advertising of 


out-of-print publications is an abuse of discretion of the 
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Commission, and Petitioners’ motion to dismiss should have 


been sustained by the Commission. 
SUMMARY OF ARGUMENT 


I 

The principal issue in this case is whether the pro- 
ceedings against Petitioners instituted by the Commission 
are in effect an illegal censorship of the ideas aad opinions 
expressed in their publications and also an Uitéeat eeagse-= 
ship of their opinion of the value of the ideas gue soeee sitions 
in their publications. Petitioners assert that the Commission 
has instituted a censorship program involving two steps. 

The first step in this case was based on the charge that 
Petitioners’ publications in themselves contained aces and 
wiviee so unsound that it was dangerous for the public to 


read them. That charge was tried at the initial hearing. 


It involved a lengthy inquiry into the soundness of the 


opinions in the publications themselves. The theory of the 
Commission was that if the publications contained sneer 
advice it could prevent. any advertising of the publications 
which repeated any opinions in the book which the Commniiastion 
might hold were unsound. On that issue the Commission held 


for the Petitioners. Its findings are that Petitioners' 
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publications are accurate, well written and not dangerous 


for the public to read. Therefore, the Petitioners are 
permitted to repeat to the public through advertising the 
ideas and advice in the publications. 

The second step in the Commission's censorship program 
involved a determination whether the advertising of the 
value of the publications and the benefits to the reader was 
flamboyant or exaggerated. On that issue the Commission held 
that the advertising must be rewritten. 

The sole basis for the Commission's assertion of the 
authority to censor book advertising is based on its theory 
that ideas and opinions in books are products like pills in 
boxes. On this theory the Commission claims the same 
authority to prevent the author from expressing his opinion 
about the value of his book as it has to prevent the manu- 
facturer of pills from publishing an exaggerated opinion 
about their therapeutic value. 

Petitioners assert that the authority which the Commission 
claims (1) to prevent the repetition of unsound ideas pub- 
lished in the publications in advertising and (2) to prevent 
the author or publisher of a book from expressing his opinion 
about the value of the book to its readers, both violate the 


constitutional right of an author ‘or publisher in the free 
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expression and circulation of his opinions in his book and 
‘Hileo the opinions about the value of his book. The ideas 
and opinions in a book are not like pills ina box. The 
Constitution prevents any governmental body from censoring 
the expression of such ideas in advertising. : 

The next three contentions of Petitioners will not be 
reached unless the Court decides the first and principal 
issue in this case against them. 

Il 

In this case after a lengthy hearing the Commission de- 
cided that the publications themselves did not eonvedn unsound 
advice but were accurate so far as their actual contents were 
concerned, This was the sole issue before the Commission 
at the hearing. 

In its final opinion the Commission decided ave issue 
not presented at the hearing. It held that the advertising 
of the publications was flamboyant and that it exaggerated 
the value of the publications. Petitioners were never given 
an opportunity to rebut this new charge at the hearing, nor 
were they given an opportunity to argue it on appedi. The 


authorities are clear that this procedure violates ithe 


constitutional rights of Petitioners to a fair hearing. 


TLL 

As we shall show in detail in our brief, the advertising 
disclosed accurately the entire contents of Petitioners’ 
publications. The Commission's conclusion that that adver- 
tising misrepresented the contents of the publications is 
a biased and distorted interpretation which cannot be given 
any validity by invoking the substantial evidence rule. 

IV 

Petitioners initially moved to dismiss the complaint on 
the ground that the advertising had been discontinued before 
the complaint was issued and that the publications were out 
of print. The Commission first denied the motion on the 
ground that it was probable that the Petitioners were using 
similar advertising with respect to their current publications. 
After the hearing it was shown conclusively that this specu- 
lation on the part of the Commission was false. The Com- 
mission then shifted its ground and in its final opinion 
denied the motion to dismiss on the ground that Petitioners 
were not "repentant advertisers." This was because they had 
contested the charge that the publications themselves were 
medical quackery and dangerous to the public health. 


We submit that the Commission cannot justify its refusal 


to dismiss this case on the ground that Petitioners were not 


899) 


epentank advertisers" when they resisted the original 
haves that the ideas contained in their publications were 


dangerous to the public. 
ARGUMENT 


I. THE COMMISSION IS PRECLUDED FROM (i) EVALUATING THE 
“IDEAS AND SUGGESTIONS" IN A BOOK UNDER THE GUISE OF 
CHALLENGING THE ADVERTISING OR ALTERNATIVELY FROM 
(ii) ATTACKING THE ADVERTISED OPINIONS ABOUT THE BOOK 
AS "EXAGGERATED" OR "FLAMBOYANT" WHERE THE ADVERTISING 
SATISFACTORILY INFORMS THE PUBLIC AS TO THE BOOK'S 
GENERAL CHARACTER, 


A. The Commission Has Adopted a’ Two-Step ae ee 
Program of Book Advertising. The Commission's approach as 


reflected in its final opinion, a ci that there are 
two separate proceedings which can Be brought against an 
author under its censorship program. 

First: The Commission would proceed, under the | 
theory of the Witkower case, to determine the validity of 


the ideas and suggestions in books which are reflected in 


its advertising. In this proceeding, the author must prove 


page by page and line by line that the book contains no sub- 
stantial errors and that it is well written and worthy of 
publication. If it is not, the author cannot even inform the 
public as to what the contents of the book are because such 


advertising would be a repetition of the erroneous theories 
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of the book. As this case demonstrates, this necessarily 


involves a long and costly hearing. 

Second: If the author successfully proves he has written 
a useful book, he ‘must then defend himself against a separate 
attack. Specifically, he must prove that the opinions and 
claims in advertising regarding the merits of the book are not 
"flamboyant" or "exaggerated."' On this issue, the Commission 
apparently needs no affirmative evidence. It asserts the 
power to determine, without other evidence, the impression the 
advertising might give the public as to the value of the book. 
It again takes the position that it is entitled to make a metic- 
ulous page-by-page review of the ideas and suggestions in the 
book to determine’ whether these opinions are coextensive with 
the opinions in the advertising. 

Upon such review the author's opinions about the value of 
the ideas in the book or his opinion as to whether the adver- 
tising correctly informs the readers of the contents of the 
book can be censored and the advertising rewritten even in a 
case where the advertising leaves no doubt whatever as to the 
actual contents or character of the book. 

An example of the absurdity of this power was illustrated 
by Commissioner Elman's question at the final argument. He 
asked counsel to the Commission whether the book, How To Win 


At Poker, justified the Commission in issuing a cease and 
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desist order. Counsel for the Commission replied | 
(JA 974): 


"The test, I believe, would have to be more than 
one person winning or losing." 


Thus, the hearing on How To Win At Poker would folliow-the 
lines of the hearing in this case. A parade of poker experts 
would be called to attack the advice in the book. Another 
parade would defend it. The hearing would be enoaneels ex- 
pensive if the poker experts insisted on payment Pe their 
expert testimony. If the Commission found that the poker 
experts defending the book were more reliable than che poker 
experts attacking it, the book would be past the first hurdle 


and could be advertised. This was the decision of the Commission 


in the case at bar. But this would not mean that the author 


had won his case. 

The hearing would then proceed to the second step. On 
this proceeding, the author of How To Win At Poker would, 
according to the opinion of na Commission in the case at bar, 
unquestionably lose. The advertising of the poker book title 
is much worse that the advertising condemned in thie eaee: 
Here Petitioners simply asked which of the ideas in this 
amazing book will add years to your life, etc. The Commission 
construes these rhetorical questions to represent that the 


advice in the book will cure all conceivable diseases. But 
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the poker title boldly asserts to the reader of the advertising 


that it will teach him how to win at poker. The same gullible 
persons who would buy Petitioners’ The Health Finder on the 
theory that it was a cure for every known disease would purchase 
How To Win At Poker believing that they were assured of a 

steady income from that game. They might give up their jobs 

and invest all their savings in poker chips. The Commission 
feels it was its duty to protect such persons from such a dis- 
aster. 

The Commission might find that the book itself was a valuable 
aide to poker players, but since the title clearly suggests that 
every reader of the book can win at poker, the use of that title 
must be enjoined. 

A concrete example of the effect of the Commission's claimed 
authority to rewrite advertising is found in the advertising 
of a book which we reproduce on the next page. The book ad- 
vertised is purported to be an excellent one though it contains 
many controversial theories. Following the second step in 
the Commission's proofreading, this advertisement. would have 
to be rewritten because it gives the reader the impression 
that every child, retarded or delinquent, could be given a 
superior mind, and that the book contained a complete solution 


to the problem of juvenile delinquency. 


The Dull Boy Who Became A Prodigy 


@In 1799, an obscure Aus- 
wttian clergyman, Karl Witte, 
vf told a group of skeptical 
{J friends: “If Cod grant me a 

son, I shall educate him to be 

a superior man — without knowing what 
his aptitudes may be.” : 


@ Soon, a son was born but showed little 
promise. The boy’s own mother thought 


him dull. Yet by the time young Karl was 
six, his father’s effurts seemed to be work- 
ing. At age 9, he entered the University 
of Leipzig. At 11, he reecived his Fh.D.; 


; at 23, he became a Professor and went on 


to a long and brilliant carcer. 


e In Irclund, a man named Thompson 
heard of Witte’s methods and applied 
them to his own sons. One became a ecle- 
brated engineer; the other becaine one of 
the world’s great physicists, Lord Kelvin. 


e Easly in this century, Leo Wiener — 
rummaging in the back of a New England 
library — found 2 Cermin book describ. 
ing Witte’s methods. He, teo, applied 
them to 2 young son. The result: Norbert 
Wiener — one of the greatest mathemati. 
cians of all time, sometimes known as “the 
father of Automation.” | 

© Now, these same extraordinary child- 


development methods are, available to all 
parents in the acw book described below. 


| How to give your child a superior mind 


A romarzhabie new book tells how 
you can add as much as 30 points 
to your child’s effective LQ. ... 
how you can help him move 
ahead in school and be more suc 
cessful in an education-conscious 
world, 


AIL TitE couron below and the 

. publishers will, send you a copy 
of Give Your Cro A Surenior 
Mino for free home trial. Properly 
used, this new book can help your 
child achieve the kind of success in 
schoo! and in Jater life which, right 
now, you probably do not think is 
possible, 


For example, before your child is 
five ycars old, this book will help 
him (or her) read 150 words a min- 
ute... add, subtract, multiply and 
divide . . . understand fractions and simple 
algebra... even handle abstract concepts and 
interpret them creatively. 


Best of all, your child can achieve this 
early success without being pushed and with- 
out interference with a happy, normal, well- 
adjusted childhood. 


Why a book like this is so bodly needed 


Today, schools are giving fast-Icarners every 
chance to move ahead to more interesting 
work, Meanwhile, other youngsters (who 
could be fast learners) ere being crowded 
into “slow” classes — losing precious time 
they'll never regain — simply because no one 
ever took the time to develop their abilities 
early. 


That’s why — a few years ago — two well- 
known child-development experts, Siegfried 
and Therese Engelmann, decided to bring 
the successful ideas of Karl Witte up to date. 
When they tried out their methods on chil- 
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If you follow this book’s program of 
training — your child at Age S should 
be able to do ell this: 

5. Understand 
concepts like 
Right-Left, 
Before and 
After, lf-Then 

6. Sotve olgedra 
equations 
like this: 
4A+-2=8 

7. Scores high on 
first 1.Q, Tests 

Il you don’t get there results — 
you may retura the book for full refund. 


1. Read approxi- 
mutely 150 
words 6 minuto 


2. Add columns 
of figures 


3. Tell time 


4. Subtract, 


multiply, and 
divide 


a te 


Today they're playing word games. 


Belore he's five, he can be reading 150 words a minute. 


dren of average intelligence, the results were 
nothing short of thrilling. 

Now, they have written a book describing 
these methods. Give Your Ciuxp A Surerior 


Mino provides a planned program of home. 


instruction that any parent can start using 
immediately. It will enable you to do for your 
child what Karl Witte, over 100 years ago, 
did for his “dull boy who became a prodigy.” 
You will learn: 


1. How to teach your child to read. The 
secret is knowing how to take advantage of 
your child's natural hunger for words: Games 
to teach the alphabet. 11 basic rules that 
make book reading easy. How to anticipate 
mistakes, correct them smoothly. How to 
encourage spare-time reading. 


2. How to help your child streak ahead 
in Math. Here is where simple pre-training 
can have the most dramatic results .. . ¢s- 
pecially when it’s explained in the simple 
everyday terms of a child’s world. For exam- 


From a famous 1 
educator— I 


“I have never before I 
seen a book which 
offers so detailed a I 
plan for action day ] 
in and day out. Jt 1 
should help greatly 
to make the lives of § 
mothers and youag J 
children more pur- 1 
poscful and inter- 
esting.” I 
—Dr.Crorge N. | 
Shuster 


pace. 


Sane Nn Cin eae 
warnd meee 


Print Name.....sccseesecececereeteeenccececeseenscnsccs 
AAAreSS....02eeeeeeeeweneeceeecceecneeccesccenscnscctones 


City £ State... 2... ceeccee ee cnnee cen ZIP COdC....seecce 


© SAVE POSTACE! Check here tf you rxctocr $6.50 as pay- 
ment in full — then WE PAY POSTAGE. Same retura 
privileces with full refund cuarantrro. 
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ple, if your: child has ever seen you 

break an egg, he has taken the first 

step to understanding algebra. Before 

‘Y Age 5 he can IJearn addition, subtrat- 

“tion, multiplication, fractions, basic 

algebra, division. And it will be fun 
for both of you. ; 


3. How to give your child the 
power of abstract reasoning. Un- 
derstanding, abstract concepts frees 
your child from the dull grind of rote 
learning. It: enables him to express 
sophisticated ideas far beyond his 
years... and develop what will even- 
tually be hjs most priceless posses- 
- sion — clear, original thinking. 


Ra 


cat SURE, ORERE ACS 


4. How to! increase your child’s 
effective IQ. Research, here and 
abroad, shows that a child's 1.Q. may 
be increased by as much as 30 points 
before Age 5. This! new book was not con- 
ceived as an J.Q, “course.” But the program 
it contains will help'your child achieve much 
higher scores than he otherwise would... 
in 3 natural, easy way. 


Examine thisinew book free — 
Unusual double guarantee of results 


You may examine Grve Your Cup A Sure- 
krorn Mrnp, with this unusual double guar- 
antec. Simply mail the coupon on this page. 
When the book arrives, look it over for 2 full 
30 days. Then, if you'r. uot entirely con- 
vinced that this book can show you how to 
give your child a superior mind, you may 
return it and owe nothing. If you decide to 
keep it, you may do'so for only $6.50 — and 
you are still protected by the second, long- 
range guarantee at bottom of this page. 


At all bookstores, or mail coupon today 
to: Simon x Scntsten, Inc., Dept. 48, 
New York, N. Y. 10020. 
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MAIL TODAY FOR 30 DAYS’ FREE EXAMINATION 


SIMON & SCHUSTER, Inc., Dept. 48 | 
630 Fifth Avenue, New York, N. Y. 20020 


Please send me a copy of the new book Grvr Your Coto 
A Seurceton Mino. If Lam not convinced that it can show 
me how to increase my child's tntellicence and potential 
for success. I may return it within 30 days and owe noth- 
inc. Otherwise I will send only 36, 
AS payment in full. tonc-r\Ncr CUARANTES: Fubtisher acrees 
to refund full purchase price under terms stated on this 


. plus mailing costs, 


es 
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There are, of course, a legion of similar advertise- 


ments appearing in repttable magazines of which the Court 


can take judicial notice. All of these advertisements would 
have to be rewritten if the Commission's authority in this 
case is sustained. The Commission's standards for determining 
whether or not advertising is flamboyant are so vague and 
indefinite that no publisher would be safe in instituting a 
campaign of promotional advertising without submitting it in 
advance to the Commission. In other words, the result of 
affirming the Commission's decision would be to give it 
authority to censor the books themselves (under the thin pre- 
tense that they were only censoring the advertising of the 
contents of bad books), and to censor the promotional adver- 
tising of the merits of useful and accurate books. 

The absurdity of the Commission's position that preventing 
the advertising of books is not a form of censorship has been 
so well expressed by Commissioner Elman in his dissent that 
we adopt his opinion, set out at JA 963 to 974, as our 
principal argument in this case. It may be interesting to 
analyze the reasoning by which the Commission arrived at this 
unconstitutional result. 

The Commission bases its conclusion that it may censor 


both opinions in books and opinions about books which are 


we ae 


contained in advertising on the following statement taken 

from the Commission's opinion (JA 955): 
"In this respect it is quite irrelevant whether > 
the treatment being advertised is in the form 
of a pill encased in a box or in the form of a 
particular regimen described in a book or other 
writing." 
The writer recalls meeting a high official in the Russian 


Embassy before the cold war destroyed friendly relations with 


Russia. He was explaining that Russia did not suppress free 


speech. All it did was to prevent the dissemination of false 


and dangerous ideas just as we in this country suppress the 
distribution of worthless products and dangerous drugs. The 
Commission's opinion faithfully follows that logic. It holds 
that an unsound theory in a book or an inaccurate idea as to 
the value of the book cannot be published because such 
opinions must be treated like pills or other products. 

B. Both Steps of the Commission's Censorship Se 
Are Invalid Under the First Amendment and the Federal Trade 
Commission Act. The first step involves the censorship of the 
opinions in the books themselves. No publisher would undertake 
to publish a book whose contents cannnot be advertised. The 
second step involves the censorship of the author's opinions 
about the book's contents. Both involve the censorship of 


ideas and the suppression of the publication of ideas if they 
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do not meet the vague and indefinite standards of the 


Federal Trade Commission. 


The first step of the censorship program in which the 


Commission evaluates the "ideas and suggestions" in books to 
determine their validity plainly exceeds the powers which 
Congress conferred on the Commission under Section 5 of the 
Federal Trade Commission Act, and moreover, contravenes the 
First Amendment guarantees of free speech. As Commissioner 
Elman eloquently made the point (JA 965-967): 


"Jt is not the function of the Federal Trade 
Commission or any other agency of government 
to sit as a board of review examining into 
the validity or worth of ideas, opinions, be- 
liefs, and theories expressed in books and 
other publications offered for sale to the 
‘public. . 'If there is any fixed star in our 
constitutional constellation, it is that no 
official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, 
religion, or other matters of opinion ***,' 
West Virginia State Board of Education v. 
Barnette, 3519 U.S. 024, 642 (1943).™ 


KEK 


"As I stated at an earlier stage in this case, 
‘Congress did not create this Commission to act as 

a censor of unorthodox ideas and theories in books, 
whether they deal with politics or health. We should 
not forget that, in both fields, today's heresy may 
become tomorrow's dogma.' When Congress enacted the 
Federal Trade Commission Act of 1914, it surely did not 
contemplate that the members of the Commission and its 
staf£ would comb through books, searching for 'false' 
doctrines and beliefs. At the very least, it would 
require an express grant of legislative authority to 
justify a federal agency in assuming so far out a 
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jurisdiction. This is an area which government: of- 
ficials should seek to enter only if they have the 
most explicit legislative mandate. This Commission 
has not been given anything of the sort." 


The second stage of the two-step censorship program in- 


volves the right to attack promotional advertising to determine 


whether, in the Commission's view, it accurately describes the 


ideas in the book. In order to carry out that step, the Com- 
mission must first read the book and determine the meaning of 
the ideas included therein. It then must read the opinions 
stated in the advertising regarding these ideas. if it does 
not like these opinions, it may suppress their publication. 
An author has no more right to "exaggerate" or "£1 amboyantly" 
state the value of the opinions expressed in his book than - 
drug company has to exaggerate the value of its pills. 

This is because advertising relating to opinions in a 
book must be treated the same as advertising pills in a box. 
It is on this basis alone that the Commission claims the 
power to read and censor the ideas contained in Books and to 
read and censor promotional advertising about the ideas in books. 
We acknowledge that the Commission can look at representations 
as to a book's price, terms of sale, or quality of binding, and 


*/ 
‘ whether it is a new or an old edition, etc. This does not 


*/] In numerous cases, the courts have upheld the authority 
of the Commission to challenge advertising of books on grounds 
(footnote continued on following page) 
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involve an evaluation of ideas and opinions which is forbidden 


under the First Amendment. But the Commission as part of its 
official duty, is not authorized to spend its time reading 
books and reading the advertised opinions about books’ con- 
tents to determine whether the contents measure up to the 
advertising. 

Perhaps the Commission could enjoin the advertising of a 


book represented as pornography when between the covers there 


(footnote continued from preceding page) 


entirely unrelated to the merits of books, or to the opinions 
about the merits that appear in advertising. See, e.g., 
Federal Trade Commission v. Standard Education Society, 302 
U.S. 112 (1937) (misrepresented that customers had been specially 
selected and that they were receiving a low introductory price) ; 
Basic Books, Inc. v. Federal Trade Commission, 276 F.2d 718 
(7th Cir. 1960) (same); Book-of-The-Month Club, Inc. v. 
Federal Trade Commission, 202 F.2d 486 (2d Cir. 1953), cert. 
dismissed, 346 U.S. 883 (1953) (small print required customers 
who requested "free" book to purchase others); United States 
Navy Weekly v. Federal Trade Commission, 92 App. D.C. 339, 

207 F.2d 17 (D.C. Cir. 1953) (misrepresented that publishers 
were "naval" personnel); Parke, Austin and Lipscomb v. Federal 
Trade Commission, 142 F.2d 437 (2d Cir. 1944), cert. denied, 
323 U.S. 753 (1944) (misleading customers into believing that 
the Smithsonian Institution was the seller); Lane v. Federal 
Trade Commission, 130 F.2d 48 (9th Cir. 1942) (misleading cus- 
tomers into believing that the publishers were:a nonprofit 
consumers’ research organization); Standard Distributors, Inc. 
v. Federal Trade ‘Commission, 211 F.2d 7 (2d Cir. 1954) (mis- 
represented that the publication was an entirely new edition). 


The rulings of the courts in these cases provide no authority 
for the Commission's unprecedented challenge in this case of 
opinions regarding the value of a book's contents. 
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was nothing more than a treatise on atomic science. ‘“Adver- 
tising which completely misrepresents the nature of the 
subject matter of the book might be enjoined, but See cases 
simply do not arise. What conceivable motive would there be 
(except in the case of pornography) to deceive the purchaser 
of the book as to its general subject matter. In this case 
Petitioners' advertising went into great detail describing 
the contents of the book and even repeated substantial ex- 
cerpts from the table of contents of the book (see >. 15, supra). 
C. The Controlling Authorities Preclude the Commission's 
Action. The courts have consistently precluded the bémmiceion 
from reviewing opinions and ideas which have been included 


in books. Thus, in Scientific Mfg. Co. v. FIC, 124 F.2d 640, 


644 (3rd Cir. 1941), in setting aside an order issued by the 


Commission against the publication of a pamphlet containing a 
condemnation of the use of aluminum utensils for cooking on 


health grounds, the Court stated as follows: 
"The petitioner . . . dealt in opinions and no more. 
Nor does the Commission alter their category by 
tabulating them statements of fact. They are theories 
or ideas, false, it may well be, but sincerely held 
none the less, and that, too, in a field of knowledge 
where even experts at times must be content with ap- 
proximations to verity. To the situation here pre- 
sented the words of Mr. Justice Holmes are apposite, 
-- 'Certitude is not the test of certainty. We have 
been cocksure of many things that were not so... .' 
Surely Congress did not intend to authorize the Federal 
Trade Commission to foreclose expression of honest 
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opinion in the course of one's business of voicing 

opinion... ." (124 F.2d at 644) (Emphasis 

supplied) 

The Court took especial pains in this case to distinguish 
between the Commission's power to regulate deceptive practices 
in the sale of goods on the one hand and its lack of any 
authority to challenge the sale of books on the other -- a 


distinction which is implicit in the constitutional protections 


of the First Amendment and which plainly limits the Commission's 
*/ 


power over advertisements for books. 


Another pertinent case is Koch v. Federal Trade Commission, 


206 F.2d 311 (6th Cir. 1953). There, the court held that a 
book distributed by a dealer of certain health preparations 
was not subject to challenge, even though the book sought to 
establish the efficacy of these products because the book 
set forth matters "primarily of opinion." As the court 


stated (206 F.2d at 317): 


“We think that this book does not fall within the 
provisions of the statutes here involved. It sets 
forth primarily matter of opinion. Dr. Koch's book 
is a detailed explanation of his theory and the 

fact that case histories are appended no more brings 
it within the reach of these statutes than would an 


*7 Justice Frankfurter stated in his concurring opinion in 
Smith v. People of the State of California, 361 U.S. 147, 
162 (1959), that there is an "important difference in the 
scope of the power . . . to regulate what feeds the belly 
and what feeds the brain." 
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outline of experiments made by Einstein appended 

to some pamphlet dealing with relativity. We also 

think that if these provisions of the statutes were 

construed so as to prohibit dissemination of such a 

book they would violate the First Amendment to the 

Constitution of the United States ... ." (Emphasis 

supplied) 
Moreover, the First Amendment clearly prohibits not only censor- 
ship of writings, but also censorship of activities which inter- 
fere with the publisher's dissemination of the books. In 
accordance with this constitutional policy to encourage and to 
protect this dissemination, the courts have repeatedly invali- 
dated various regulations which have been held to hinder the 
distribution of books. For example, in Smith v. California, 


supra , the court struck down an obscenity conviction of a 


news dealer where the dealer had no knowledge of the contents 


of the book in question, on the ground that to sustain the con- 


viction would greatly restrict the circulation of books and 
thus undermine the constitutional protection of the First 
Amendment. The court pointed out (361 U.S. at 150, 152-53): 


"[T]he free publication and dissemination of books 
and other forms of the printed word furnish very 
familiar applications of these constitutionally 
protected freedoms [of speech and press]. It is 
of course no matter that the dissemination takes 
place under commercial auspices ... ." 


ke * 


“There is no specific constitutional inhibition 
against making the distributors of food the 
strictest censors of their merchandise, but the 
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constitutional guarantees of the freedom of speech 

and of the press stand in the way of imposing a 

similar requirement on the bookseller." 
As noted, the court in Smith v. California, supra , plainly 
holds immaterial the fact that the books were sold under 
commercial auspices. They are still protected by the 
Constitution. 


Indeed, if the constitutional protections of the First 


Amendment are to have any real meaning in this age of mass 


distribution in which promotion and advertising are essential 


for dissemination of publications, the Commission must be 
prohibited from challenging advertising which does no 

than express opinions about the book. Otherwise, as we have 
noted, the regulation will undermine or impair the publisher's 


right of distribution, which is fundamental to the First 
*/ 


Amendment guarantees. The Commission cites no cases to 


*/ The indispensability of advertising to proper distribution 
techniques in the United States has been judicially noted in 
Ford Motor Co. v. Federal Trade Commission, 120 F.2d 175, 183 
(6th Cir. 1941): 


"Advertising goes hand in hand with volume of pro- 
duction and retail distribution. It operates to 
increase the demand for and availability of goods 
and to develop quickly consumers’ acceptance of the 
manufactured products. 


* 


"The use of advertising as an aid to the production 
and distribution of goods has been recognized so long 
(footnote continued on following page) 
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support its position that bad advice is like a bad pill. 


There are no authorities supporting the Commission's position 


on this central issue. 


II. THE COMMISSION'S CHANGE OF THE THEORY OF THE CASE IN 

ITS FINAL OPINION DEPRIVED THE PETITIONERS OF A DUE 

PROCESS HEARING ON THE COMMISSION'S NEW CHARGE. 

We do not think this point will ever be reached because 
it is inconceivable to us that this Court will approve the 
Commission's present program for censoring opinions. Never- 
theless, for the sake of completeness, we will awe a 

During the hearing, Petitioners had no reason to consider 
the possibility that if the book were adjudged to be accurate 
and useful, the advertising which basically represented the 
character and contents of the book would be condemned. Had 
cic Petitioners known that this was an issue in the case, they 
would have produced hundreds of similar promotional advertise- 


‘ments of the same character. They could have demonstrated to 


the Commission the absurdity of attempting to rewrite promotional 


(footnote continued from preceding page) 


as to require only passing notice. The economy 

of mass production is just as well known and the 

effects of advertising may be described as mass 

selling without which distribution would be lessened 

and a fortiori production correspondingly decreased 
Tt s 
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advertising which exaggerates without misleading the public as 
to the character and contents of the book. 

Petitioners ‘could also have produced evidence that the 
public could not have been deceived as the Commission claims it 
was in this case. They could have called advertising experts who 
would have informed the Commission as to the impression the 
public gets from promotional advertising. And finally, they 
could have shown that the Commission never in its history has 
condemned advertising of products by the vague and introspective 
standards which have been applied in this case. 

Therefore, when the FIC issued a final order based upon a 
theory totally ignored at all prior stages of the proceedings, 
Petitioners were effectively denied a hearing on that theory. 

An administrative agency is never permitted to change 
theories in midstream. The respondent must at all times 


have reasonable notice of the theory upon which the agency 


intends to proceed. NLRB v. Johnson, 322 F.2d 216 (6th Cir. 


1963) (refusal to enforce order based on a discriminatory 
discharge theory where the language of the complaint did not 
reasonably give notice of that issue and the matter was not 
fully litigated); NLRB v. H. E. Fletcher Co., 298 F.2d 594 
(lst Cir. 1962) (refusal to enforce order based on "a finding 
of a violation which was neither charged in the complaint nor 


litigated at the hearing"). 
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"It goes without saying that the requirements of a fair 
hearing include notice of the claims of the nee party 
and an opportunity to meet them." FIC v. National Lead Co., 
352 U.S. 419 (1957). "The right to submit argument implies. 
that opportunity; otherwise the right may be but a baxren one," 
Morgan v. U.S., 304 U.S. 1, 18 (1938). 
IIL. THE COMMISSION CANNOT SUSTAIN ITS INTROSPECTIVE INTER- 
PRETATION OF THE EFFECT OF THE ADVERTISING IN THIS CASE 
ON THE PUBLIC BY INVOKING THE SUBSTANTIAL EVIDENCE RULE. 
As in the case of Point II, we do not think the Court will 
ever reach this issue. But it is obvious that there is no 
evidence whatever to support the Commission's conclusion that 
the public is so gullible as to conclude from the advartisine 
that the book provides a cure for "all" known diseases and 
will “assure or Sue ees avarver oscar longer life or 
paldet from other eqndaeton: such as constipation, even in 


the case of cancer of the rectum. 


As the Court stated in International Parts Corporation 
v. FIC, 133 F.2d 883 (7th Cir. 1943): : 


"The Commission cannot interpolate into the peti- 
tioner's representations words not there, and then 
find the petitioner guilty of misrepresentation 
because the petitioner's product does not meet the 
Commission's revised representations ...." | 


Yet, this is precisely what the Commission has done in this 


case. A review of the findings of the Commission, we think, 
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establishes that no reasonable person would come to a single 
one of the conclusions of the Commission as to the deceptive 
character of this advertising. To invoke the substantial 
evidence rule in this case is to assert that every opinion 

of the Commission is supported by substantial evidence if they 
choose to assert that opinion. If this constitutes substantial 
evidence that the Commission's conclusion is right, then the 
Commission has an unbridled authority to determine the meaning 
of advertisements, and there is no basis for judicial review. 


We submit that this would contravene the provisions of Section 


5(c) of the Federal Trade Commission Act, 15 U.S.C. § 45(c), 


which clearly intended to afford Petitioners the right to 

judicial review of Commission findings in false advertising 

cases as well as in other cases. 

IV. THE PROCEEDING AGAINST DISCONTINUED ADVERTISING OF OUT 
OF PRINT PUBLICATIONS IS AN ABUSE OF DISCRETION OF THE 
COMMISSION, AND PETITIONERS* MOTION TO DISMISS SHOULD 
BE SUSTAINED. 

Again, we do not think this point will ever be reached. 

We will nevertheless briefly argue it. 

When the Commission originally denied the motion to dismiss, 
it impliedly conceded that there had been abuse of discretion 


if the only issue involved was discontinued advertising. For 


the Commission justified its prosecution of the case on the 
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ground that "probably the current ‘advertising of Petitioners 
suffered from the same defects." (See p.6 , gupra.): When, 
after the hearing, it appeared certain that there was, no 
current advertising objectionable to the Commission, the 
Commission had to change its grounds for denying the motion 
to dismiss. It came up with the following (JA 959): 


"Thus respondents are not-in the position of being 
repentant advertisers arguing that an order is  — 
unnecessary because whatever the facts are with | 
respect to the falsity of their advertising, it 
has been abandoned and will not be repeated in the 
future. To the contrary, respondents throughout 
the proceeding and before the Commission in addi- 
tion to the constitutional challenge have argued 
that their advertising for the two publications is 
accurate and honest in every respect. (Resps. 
Motion to Dismiss filed November 10, 1964, pp. 9-11)." 


We can only conclude that in the confusion of changing 
the basis for denying Petitioners’ motion to dismiss, the 
Commission forgot that the charges in the original complaint 
were a direct attack on the character of the book and the 


integrity of the author, This is because it is hard to 


believe that the Commission would seriously argue that an 


author was unrepentant because he successfully defended a 
charge that his book was dangerous medical quackery. Yet, 
this is the only basis which the Commission in its final 
decision uses to justify the denial of the motion to dismiss. 
It is clear that on the Commission's own reasoning the motion 


to dismiss should have been granted in its final opinion. 


ayy ee 


V. CONCLUSION 
WHEREFORE, Petitioners pray that the Order of the 
Commission in this case be reversed and that the Court 
further issue an Order vacating the Commission's Order and 
dismissing the Complaint on the grounds hereinabove noted. 


Respectfully submitted, 


THURMAN ARNOLD 


STUART J. LAND 
ARNOLD & PORTER 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 


Attorneys for Petitioners 


Of Counsel: 


Morton Simon 
1701 Delancey Place 
Philadelphia, Pennsylvania 


UNITED STATES COURT OF 
for the 


DISTRICT OF COLUMBIA 


RODALE PRESS, INC., et al., 


Petitioners, 
Vv. 


No. 21,259 


THE FEDERAL TRADE COMMISSION, 


Respondent. 


oe 08 08 08 08 88 08 oe o8 


ED 


CERTIFICATE OF SERVICE 

I, Thurman Arnold, a member of the bar of this Court, 
hereby certify that I have served copies of Petitioners’ 
Brief, dated November 22, 1967, on the attorneys for 
Respondent, the Federal Trade Commission, and on the attorney 
for amicus curiae, American Civil Liberties Union, by hand 
delivery of copies of said Brief to Richard Foster, Esquire, 
Office of the General Counsel, Federal Trade Commission, 
Washington, D. C. 20580, and to William Ross, Esquixe, 


1225 - 19th Street, N.W., Washington, D. C. 20036. 


Thurman Arnold | 
- Arnold & Porter | 
1229 - 19th Street, N.W. 
Washington, D. C: 2036 
November 22, 1967 Attorneys for Petitioners 


BRIEF FOR RESPONDENT 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,259 


RODALE PRESS, INC., ET AL., PETITIONERS 


uv. 


FEDERAL TRADE COMMISSION, RESPONDENT 


On Petition to Review an Order of the 
Federal Trade Commission 


United 


for the Distnet of Cotyns yg 


 "6alSAMES McI. HENDERSON 
cit , General Counsel 
J. B. TRULY 


Assistant General Counsel 


DANIEL H: HANSCOM 
C 2 RICHARD C. FOSTER 
(97 - ene Attorneys 
Vv 
A 


ttorneys for the Federal Trade Commission 


Washington, D. C. 20580 


STATEMENT OF QUESTIONS PRESENTED 


Pursuant to the Court approved stipulation, in the opin- 
ion of the respondent, Federal Trade Commission, the 
questions presented by the petition to review are: 


I. Whether there is substantial evidence to support 
the Commission’s findings that petitioners falsely adver- 
tised that readers of their book would add years to their 
lives, gain more energy, effectuate savings on medical and 
dental expenses, feel better than ever, gain and maintain 
health, find the answer to all health problems; prevent the 
common cold, ulcers, fatigue, goiter, high blood pressure, 
cancer, infantile paralysis, and mental illness, prevent and 
cure all types of constipation, and prevent, treat, and re- 
lieve tuberculosis, heart disease, and arthritis, and that 
readers of their pamphlet would be able to prevent, treat 
and relieve all types of heart disease? 


II. Whether the Commission’s proceedings in this 
matter contravene the First Amendment of the Constitu- 


tion and are beyond the authority of the Federal Trade 
Commission Act? 


III. Whether the Commission’s proceedings in this 
matter are in the public interest since purportedly the 
challenged advertising has been discontinued and the ad- 
vertised book and pamphlet are out of print? 

IV. Whether the petitioners had adequate notice and 
hearing under the Administrative Procedure Act and the 
Due Process Clause of the Fifth Amendment of the Con- 
stitution? 


Statement of questions presented 
Counterstatement of the case 


Proceedings before the Commission 
Summary of facts 


Statute involved 
Summary of argument 


I. There is substantial evidence to support the 
Commission’s findings that petitioners falsely 
advertised the contents of their book and pam- 
phlet and the therapeutic benefits that persons 
who purchased their book and pamphlet could 
receive 


. The proceedings in this matter are within the 


authority conferred on the Commission by the 
Federal Trade Commission Act and do not con- 
travene the First Amendment of the Constitu- 
cion .. ss patots 


A. This io ceeeteaiie was not conducted on the 
theory that if a book contained unsound ad- 
vice, any advertising that repeated such un- 
sound advice could be prevented 


. The real issue in this proceeding is whether 
under the First Amendment and the statute 
petitioners can be required to cease and de- 
sist from misrepresenting the contents of 
their book and pamphlet and the therapeutic 
benefits obtainable from them 


. Under its organic Act the Commission has 
ample authority to prevent petitioners from 
using advertising which misrepresents the 
contents of their book and pamphlet and the 
therapeutic benefits obtainable from them .... 


Argument—Continued 


D. Petitioners have no right under the First 
Amendment to disseminate false advertise- 
ments which misrepresent the contents of 
their book and pamphlet and the therapeutic 
benefits obtainable from them 


III. Petitioners had adequate notice and hearing be- 
cause from the beginning this proceeding was 
concerned with whether petitioners had misrep- 
resented the contents of and the therapeutic 
benefits obtainable from their book and pam- 
phlet 


IV. Under the circumstances of this proceeding it 
was proper for the Commission to conclude that 
2. cease and desist order was in the public inter- 
est, even though petitioners asserted there had 
been a discontinuance of the challenged prac- 
tices - 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,259 


RODALE PRESS, INC., et al., Petitioners 
v. 


FEDERAL TRADE COMMISSION, Respondent 


On Petition to Review an Order of the 
Federal Trade Commission 


BRIEF FOR RESPONDENT 


Petitioners’ “Statement Of The Case” (Pet. Br. 2-22) * 
fails to disclose many salient facts of this proceeding, and 
distorts others. Respondent, therefore, finds it necessary 
to present a “Counterstatement Of The Case” to set forth 
accurately the proceedings and the facts of the case as 
found by the Commission. 


COUNTERSTATEMENT OF THE CASE 


This case arises upon a petition to review and set aside 
an order issued by the Federal Trade Commission at the 


1The following abbreviations are used herein: “J.A.”—Joint 
Appendix; “Pet. Br.”—Petitioners’ Brief; “Am. Br.”—Brief of 
the Amicus Curiae; “CX”—Commission’s Exhibit. 
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conclusion of an administrative proceeding which com- 
menced with a complaint charging petitioners with en- 
gaging in deceptive advertising to promote the sale of 
a book, The Health Finder, and a pamphlet, How To Eat 
For A Healthy Heart and This Pace Is Not Killing Us, 
in violation of Section 5 of the Federal Trade Commis- 
sion Act.? 


Proceedings before the Commission 


In its complaint (J.-A. 10-25), issued April 3, 1964, 
the Commission charged that petitioners, to promote the 
sale of the book and pamphlet, used deceptive advertis- 
ing which misrepresented the contents of these publica- 
tions and the therapeutic benefits obtainable from them. 
More particularly the complaint alleged as to general 
health benefits that their advertising falsely represented 
that readers of the book who followed the regimens dis- 
cussed therein would be assured that they would (J.A. 
15, 16): 


(a) Add years to their lives. 

(b) Gain more energy. 

(ec) Effectuate savings on medical and dental expendi- 
tures, 

(d) Feel better than ever before. 

(e) Gain and maintain health. 


As to specific health benefits, the complaint alleged that 
petitioners’ advertising falsely represented that the book 
would answer any and all health problems and would 
tell the reader (J.A. 15, 16-17) : 


(a) How to free oneself of common colds. 

(b) How to prevent and cure all types of constipation. 
(ec) How to prevent ulcers. 

(d) How to prevent fatigue. 

(e) How to prevent goiter. 

(f) How to prevent high blood pressure. 


2 The pertinent provisions of the Act are set forth, infra, p. 17. 
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In addition, petitioners’ advertising was challenged on the 
ground that it falsely represented that the book would 
tell the reader how to prevent, relieve and treat cancer, 
tuberculosis, infantile paralysis, heart disease, arthritis, 
and mental illness (J.A. 16, 17), and that the pamphlet 
contained the means to prevent, treat and cure heart dis- 
ease (J.A, 19). 

Petitioners answered and alleged that the complaint un- 
fairly distorted the “meaning and content” of the adver- 
tising for the book (J.A. 29) and that the statements in 
the advertising were “either expressions of opinion of 
the publisher regarding the validity” of the book’s con- 
tents or “brief and accurate references” to subjects in 
the book (J.A. 30). Petitioners then alleged that the ad- 
vertising was not deceptive because it was “truthful in 
every respect” (J.A. 30). Specifically, petitioners claimed 
that the advertising was misinterpreted because it did not 
“assure” readers of the general health benefits or repre- 
sent that the book “contains the answer to ‘all’ health 
problems” (J.A. 31). As to deception concerning specific 
health benefits, petitioners claimed that the advertising 
did not represent, as charged in the complaint, that the 
book “includes other than” the author’s opinions and re- 
ports concerning published experiments and articles in 
scientific and medical journals (J.A. 31). Petitioners also 
denied the allegations of the complaint as to the pamphlet 
likewise claiming that the “advertisement is truthful in 
all respects” (J.A. 32). 

A prehearing conference was held at which the plead- 
ings were discussed (J.A. 249-68), and at its conclusion 
the examiner issued prehearing orders (J.A. 45-51, 71- 
72) which defined the substantive issues. The first issue 
was whether petitioners’ advertising “may properly be 
interpreted as constituting representations” to the public 
as set out in the complaint (J.A. 48).* The second issue 


3 As to this issue it was further recognized that no witnesses 
would be called to testify as to the meaning of the advertising, 
but that the parties would rely solely on the advertisements them- 
selves (J.A. 48, 252-58, 266-68). 
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was whether any of the representations made by the ad- 
vertising were false, misleading and deceptive. As to 
this latter issue the order provided that petitioners’ con- 
tentions were that (1) the advertising does not make 
“representations as broad as those alleged in the com- 
plaint,” and (2) that to the extent that the statements 
in the advertising “may be so interpreted, they are true” 
(J.A, 48-49) .* 

This identification of the issues was appropriate in view 
of petitioners’ answer and their statements in a pretrial 
memorandum and during the prehearing conference. Pe- 
titioners there repeated the contention in their answer 
that their advertising “correctly reflects the contents of 
the book” (J.A. 41; see also, J.A. 39-41, 43). They in- 
sisted that the advertising statements as to specific dis- 
eases were not representations of “absolute fact or cures” 
(J.A. 43) or “specific prevention or curative claims” 
(J.A. 44) for the book (J.A. 43-44). Rather, they con- 
tended, the advertising statements implied a “discussion” 
and an “exposition.” In their own language, petitioners 
argued that “the author is merely presenting a version on 
the subject,” and “the information is not conclusive or de- 
finative, but merely an exposition of medical or technical 
developments in this area” (J.A. 44; see also, J.A. 254- 
255). Thus, petitioners maintained throughout that their 
advertising was “100 percent accurate” in describing 
the book and pamphlet (J.A. 44; see also, J.A. 254-255), 
and disputed the interpretation placed on it by the com- 
plaint. And they further argued, in any event, that even if 
the advertising representations were as alleged by the 
complaint they were true ( J.A. 256-257, 261). 

After the prehearing conference, petitioners filed a 
motion to dismiss the complaint. The hearing examiner 
denied this motion, and petitioners requested the Com- 


4 With respect to the alleged falsity of the advertising for the 
pamphlet the prehearing order stated that petitioners “deny that 
the [advertising] statements in issue may be interpreted as therein 
alleged, but contend that to the extent they are subject to such 
interpretation they are true” (J.A. 49). 
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mission to permit an interlocutory appeal (J.A. 52-59, 
67-70). In their request petitioners urged as a ground 
for dismissal that their medical witnesses would testify 
that “the book as a whole will have a significant bene- 
ficial effect on the health of anyone who reads it and 
follows its advice” (J.A. 53). 

The Commission, Commissioner Jones concurring in the 
result, Commissioner Elman dissenting (J.A. 84-7), denied 
petitioners’ request to file an interlocutory appeal (J.A. 79- 
83). In its order, issued prior to the commencement of peti- 
tioners’ defense, the Commission noted that even though 
petitioners had obtained medical witnesses who would 
testify that the ideas contained in the book were sound 
from a medical standpoint, such testimony would not 
compel dismissal of the charge that the advertising of 
the book was deceptive. For, as the Commission wrote 
(J.A. 82): 


It should be emphasized that the complaint does not 
allege that the ideas and suggestions set forth in 


the book are false or of no medical value. 


Rather, the Commission ruled, the complaint alleged that 
the advertising for the book “creates the impression that 
the book contains ideas and suggestions” which will per- 
form as the advertising represents, when in fact these 
representations will not be achieved (J.A. 82). 

At hearings before the examiner testimony was adduced 
and documentary exhibits received (J.A. 269-860, 1000- 
1055). Counsel supporting the complaint called six med- 
ical witnesses each of whom was asked whether the book 
or pamphlet would confer the health benefits which the 
complaint alleged were promised in petitioners’ advertis- 
ing. The tenor of this testimony is illustrated by that of 
Dr. Modestino Criscitiello when he discussed petitioners’ 
advertising representations concerning heart disease and 
high blood pressure (J.A. 316) : 


* * * T believe that the books do not perform as ad- 
vertised, as indicated in the advertisement for the 
books. Some of the information and some of the com- 
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ment upon diet is quite acceptable and quite agree- 
able to practicing physicians, I would say, through- 
out the country. But the advertisements that I was 
shown and read for such a book make statements 
which I think the book does not fulfill. [Emphasis 
added. ] 


Similarly, Dr. Thomas Waldmann testified (J.A. 394) : 


I will admit that I am not particularly enamored 
of this book, and I do criticize it as being much in- 
ferior to other books about home care in lay terms 
of these diseases, but I do not think whether or not 
this is a good book is the issue, but whether or not 
it does what the advertiser says it does, and that 
is what I think it does not do. [Emphasis added.] 


Although the medical witnesses called by petitioners 
testified that the regimens discussed in the publications 
would be of benefit to the reader, none of them testified 
that The Health Finder and pamphlet would produce the 
therapeutic benefits which the complaint alleged were 


promised in petitioners’ advertising (J.A. 579-649, 712- 
36, 741-824, 1000-1055). 


The Initial Decision 


The examiner issued his initial decision in which he 
sustained most of the allegations of the complaint (J.A. 
98-167) and issued a proposed order to cease and desist 
(J.A, 167-169). The examiner sustained the charges of 
deceptive advertising as to petitioners’ representations 
with reference to colds (J.A. 122-25), constipation (J.A. 
125-27), ulcers (J.A. 127-29), goiter (J.A. 181-33), 
cancer (J.A. 137-42), infantile paralysis (J.A. 143-47), 
and heart disease (J.A. 147-50). 

The hearing examiner found that petitioners’ adver- 
tising deceived the consuming public into believing that 
the book contained information which would enable the 
reader to prevent, treat or cure all manifestations of each 
of the foregoing diseases (J.A. 122-23, 125, 127-28, 130, 
131-32, 138, 144, 147-48). The examiner ruled that such 
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representations were false, misleading and deceptive be- 
cause The Health Finder did not in truth set forth surely 
efficacious regimens for any or all manifestations of 
those diseases (J.A. 123-24, 125-27, 128-29, 130, 132, 
138-40, 144-47, 148-50). 

On a similar basis the examiner found that the ad- 
vertising for the pamphlet was deceptive (J.A. 154-56) .° 
The hearing examiner concluded as to the substantive vio- 
lations found that (J.A. 161): 


If, as has been found, [petitioners] have created 
the impression in their advertising that purchasers 
of the books will find therein the answer to certain 
specific health problems and if the books do not per- 
form as represented in these areas, then the law 
is violated. 


As to the representations of “general” health benefits, 
i.e., add years to your life, etc., the examiner found that 
the advertising did “not purport to give the readers any 
assurance, in the sense of a guarantee” that they would 
obtain these benefits (J.A. 115). As so interpreted this 
advertising was considered by the examiner to be true 
because all of the medical witnesses stated that the book 
contained some information which if followed, “would 
probably result” in benefits to the health of the reader 
(J.A. 117).° 

With respect to specific therapeutic benefits, the hear- 
ing examiner dismissed the allegations of misrepresenta- 
tions in the advertising as to high blood pressure (J.A. 


5 The examiner also sustained allegations of the complaint (J.A. 
17, 19) that reliance upon advertising representations resulting in 
the purchase of the book or pamphlet by the public, could result in 
relentless progression of certain serious diseases (J.A. 145, 148- 
49, 156, 159). However, he did not enter an order as to these find- 
ings, and the Commission, on appeal, dismissed the charges as 
abandoned and surplusage as no order had been sought by counsel 
supporting the complaint (J.A. 956-57). 


¢The examiner also dismissed the charge in the complaint that 
the book’s advertising falsely represented that the book answered 
any and all health problems, for he thought the advertising did 
not make this representation (J.A. 119-21). 
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133-86), tuberculosis (J.A. 142-43), arthritis (J.A. 150- 
52), and mental health (J.A. 152-54). The examiner 
found that the advertising merely claimed that the ideas 
and suggestions in The Health Finder would aid, be of 
some benefit, or be helpful in preventing, treating or re- 
lieving these diseases (J.A. 134, 148, 150, 153), and that 
The Health Finder contained the represented advice (J.A. 
135, 142-43, 151, 153). 


The Commission’s Decision 


Both counsel supporting the complaint and petitioners 
appealed to the Commission from the initial decision. 
After hearing the matter on briefs and oral argument 
(discussed, infra, pp. 48-52), the Commission, Commis- 
sioner MacIntyre concurring in a separate opinion (J.A. 
975-76), and Commissioner Elman dissenting in a separ- 
ate opinion (J.A. 963-74), vacated the initia] decision 
and issued its own findings of fact (J.A. 862-914, 917- 
24), opinion (J.A. 925-62), and order to cease and desist 
(J.A. 914-16). 

The Commission found that petitioners’ advertising 
considered as a whole had represented that their publi- 
eations would “assure” the reader the general health 
benefits, that the book contained the answer to any and 
all health problems, and that the publications would tell 
the reader how to surely prevent, treat or cure all types 
of certain specific diseases. The Commission found this 
advertising to be false, misleading and deceptive because, 
as a reading of the publications demonstrated, the ad- 
vertising misrepresented their contents. The Commission 
held that petitioners’ advertising in fact made absolute 
promises of therapeutic benefits which were neither 
offered in The Health Finder and the pamphlet How To 
Eat For A Healthy Heart and This Pace Is Not Killing 
Us, nor obtainable from those publications (J.A. 949- 
56). 
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Summary of the Facts 


Petitioners are engaged in the preparation, advertising, 
publishing and offering for sale of a variety of publi- 
cations including The Health Finder (CX 1), the pam- 
phlet How To Eat For A Healthy Heart and This Pace 
Is Not Killing Us (CX 2), a monthly magazine entitled 
Prevention, and various other books on the subjects of 
preventive health, gardening and language (J.A. 863- 
64). Petitioners’ primary method of advertising and dis- 
tributing their publications is via mail to the general 
public. Only limited sales are made through retail stores 
(J.A. 864). 


Advertising for The Health Finder 


Petitioners’ principal advertising under challenge in 
this proceeding consists of advertising brochures used to 
promote the sale of The Health Finder. Commission 
Exhibits 8A-D and 9A-D (J.A. 835-842) were dis- 
seminated through the mails from 1956 through 1960. 
They comprise eight pages and are broken into two parts. 
One part (CX 9A-D, J.A. 839-842) contains four pages 
of excerpts of testimonials from prior readers. The other 
part (CX 8A-D, J.A. 835-838) contains descriptive ma- 
terial recounting petitioner J. I. Rodale’s own health ex- 
periences, a partial listing of subjects diseussed in The 
Health Finder, and a general discussion of health prob- 
lems and how information contained in the book would 
benefit the reader. Commission Exhibit 10A-D (J.A. 
843-846) is a condensed version of the earlier brochure 
and contains substantially identical statements. It was 
disseminated through the mails from 1960 through 1963 
(J.A. 865). 


Misrepresentations in Advertising 
for The Health Finder 


The Commission made an analysis of each of the com- 
plaint allegations as to the advertising for The Health 
Finder and found in the brochures numerous misrep- 
resentations of the therapeutic benefits that purchasers of 
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this publication would receive (J.A. 870-910, 917-924). 
A summary of these findings follows. 


General Health Benefits. The Commission found that 
Rodale’s advertising represented directly or by implica- 
tion that readers of The Health Finder, who followed the 
ideas and suggestions set forth therein, would add years 
to their lives, gain more energy, effectuate savings on 
medical and dental expenditures, feel better than ever 
and gain and maintain health. It found that the advertis- 
ing was “replete” with numerous statements and testi- 
monials that “in the context of [the] entire advertising 
message clearly convey the impression that the reader had 
but to read the book and follow its suggestions in order 
to achieve” these health benefits (J.A. 870-872). It was 
further found that the 1960 revision of the brochure 
continued to make the same representations (J.A. 872). 

The Commission found that The Health Finder would 
not enable readers to achieve the foregoing benefits and 
that the representations in this respect were false, mis- 
leading and deceptive. It determined that while the book 
made recommendations concerning the importance of diet 
therapy in the achievement of prolonged life and better 
health, the book nowhere promised that individual readers 
would realize these benefits. Indeed, the Commission ob- 
served that such notions were “expressly repudiated in 
many sections of the book where the author clearly states 
that the cause or means of prevention of the disease under 
discussion is not known or that the treatment recom- 
mended will not be effective for all manifestations of the 
disease” (J.A. 872-873) . 

Medical testimony offered in support of the complaint 
established that the book’s regimens could not “assure” 
all readers the enumerated benefits because no single 
regimen can provide such benefits in all circumstances to 
all readers regardless of their condition (J.A. 873). The 
Commission further noted that Rodale’s counsel conceded 
that, medical knowledge being what it is, nothing and no 
one can “assure” a person of the advertised benefits (J.A. 
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878; see also, J.A. 516, 570A, 572).’ While petitioners’ 
medical witnesses stated that the ideas and suggestions in 
the book generally would be of value to the reader who 
followed them, these witnesses did not support the chal- 
lenged claims that “all readers of [petitioners’] book will 
in all cases secure the enumerated benefits” (J.A. 874). 


Answer to Any and All Health Problems. The Commis- 
sion found the advertising brochure represented, directly 
or by implication, that The Health Finder contained 
answers to any and all health problems. It found that 
numerous advertising statements considered as a whole 
“would certainly be interpreted by the reader as a repre- 
sentation that the book in fact furnishes answers to any 
and all health problems” (J.A. 875). It also found that 
the revised 1960 brochure made the same representation 
(J.A. 876). 

This representation was found to be false, misleading 
and deceptive because the record “demonstrates conclu- 
sively” that the book does not contain the answer to all 
health problems. The book makes no such claim and in 
the discussion of the several health problems expressly 
repudiates such a notion (J.A. 876, supra, p. 10). The 
Commission further found that medical testimony “made 
it clear that neither The Health Finder nor any other 
source could provide such all inclusive answers to health 
problems” (J.A. 876), as conceded by Rodale’s counsel 
(J.A. 516, 570A, 572).* 


Common Colds. The Commission found that petitioners’ 
advertising represented that The Health Finder would tell 
the reader how to prevent the common cold. Specifically, 
it found that the brochure listed as health topics covered 
in the book (J.A. 877): 


Recommendations for a winter free from common 
colds (pages 260-1). 


What can we do to prevent the common cold? (pages 
256-7-8) . 

7 See also, J.A. 31, 39-40, 253-254, 

8 See also, J.A. 41, 43. 
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It was further found that the testimonial brochure ac- 
companying the main advertisement included, among 
others, the following testimonials (J.A. 877) : 


“VITAMINS—‘11-year old girl hasn’t had a cold all 
winter.’ 


“My 11-year old girl generally has bad colds off and 
on all winter, since I read the article on Vitamins I 
started giving her cod liver oil, Vitamins A and D 
and she hasn’t had a cold all winter!” 


“COLDS BECOMING RARE 


‘Colds are becoming rare in our house, in fact, none 
of us have had one this year—my family will be 
ever grateful to you for showing us the way to 
health.’ ” 


“HAS NOT HAD A COLD 


‘I have read your article on how to prevent colds by 
dieting, and have followed your rules very carefully 
so far this winter. I have not had a cold, compared 
to previous winters when I have had two or three 


79 


colds during the winter season. 
“NO COLDS IN YEARS 
‘Have not had a cold in years.’” 


Interpreting the above statements in the context of the 
entire advertising message, and in context with the series 
of testimonials endorsing the efficacy of the book in pre- 
venting, treating or curing several other illnesses, the 
Commission concluded that the advertising represented 
that “there is a successful preventive for the common 
cold and that readers of the book will find out how to 
prevent the common cold” (J.A. 878). It was further 
found that the revised 1960 brochure continued to make 
the same claim for the book (ibid.). 

The Commission found this representation to be false, 
misleading and deceptive as The Health Finder does not 
contain the means to prevent the common cold (J.A. 879). 
It found that the book itself “is careful to point out that 
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there is no cure or preventive for the common cold” 
stating (J.A. 878; CX 1, p. 256) : 


No one knows what causes it [cold] or how it can be 
cured or prevented. * * * In our large file of material 
on the common cold many of the articles impress us 
with their extreme lack of helpfulness, for they do 
not suggest any possible remedy or even faint hope 
that someday we may conquer the common cold. 
{Emphasis added.] 


The Commission further found that in the discussion of 
cold remedies the book is careful to state the limitations 
of proposed regimens, and avoids making affirmative rep- 
resentations that colds can be either prevented or cured 
by any known means (J.A. 878). 

Medical testimony offered by both sides, the Commis- 
sion found, was in substantial agreement that following 
a proper diet, as advocated by the book, is important as 
a means of building resistance in the human body, but 
that this would by no means prevent colds because they 


are caused by viral agents. While petitioners’ medical 
witnesses testified as to colds that the book might be of 
some benefit, the Commission observed that this testimony 
was irrelevant to the allegations of the complaint be- 
cause the advertising represented that readers would 
find a means of preventing colds (J.A. 879). 


Other Specific Diseases. Similarly, the Commission con- 
sidered the other complaint allegations and the evidence. 
The Commission found that the original advertising for 
The Health Finder represented that the book would tell 
the reader how to prevent ulcers (J.A. 882-83), fatigue 
(J.A. 884-85), goiter (J.A. 887), high blood pressure 
(J.A. 888-90), cancer (J.A. 892-94), infantile paralysis 
(J.A. 898-99), and mental illness (J.A. 907-8), and pre- 
vent and cure all types of constipation (J.A. 879-80), 
and prevent, treat and relieve tuberculosis (J.A. 895- 
96), heart disease (J.A. 900-2) and arthritis (J.A. 904- 
5). It further found that the same representations were 
contained in the revised advertising brochure (CX 10A- 
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D, J.A. 843-46) except as to tuberculosis (J.A. 880, 882- 
83, 885, 887, 890, 894, 896, 899, 902, 905, 909). 

In general the Commission found that (J.A. 951) 
“(t]he very language of this advertising makes the repre- 
sentation of an affirmative promise of therapeutic bene- 
fits.” It found the advertising to portray the book (J.A. 
950-51) as “essentially a sort of ‘how-to-prevent-illness’ 
book,” and to promise to prospective readers that they 
will in fact “be able to prevent most of the diseases and 
disorders which affect the good health of human beings.” 
While the Commission recognized that in a few instances 
words like “may” or “might” were used, it was neverthe- 
less of the view that “the purport of the entire message 
is to make specific claims and promises that reading the 
book will in fact enable the reader” to obtain the repre- 
sented benefits (J.A. 951-952). It held that the emphasis 
was clearly not designed to portray the book as a com- 
pilation of experiments, articles and studies on various 
common illnesses, but “as containing a series of efficacious 
regimens which will guarantee a variety of health benefits 
to the reader” (J.A. 952). The Commission concluded 
that, contrary to petitioners’ contentions, “the benefits 
promised are made in unqualified terms so that readers of 
[petitioners’] advertising would believe that if they suffer 
from any form of the ‘disorder in question,’ the relief 
promised will apply to them” (J.A. 953). The Commis- 
sion determined that such representations were false, 
misleading and deceptive because The Health Finder 
neither contained nor purported to contain the means 
to provide the advertised benefits. 

The Commission, indeed, found that The Health Finder 
itself, as distinguished from the advertising, was “care- 
fully written to disclose the limitations of regimens dis- 
cussed, as well as their asserted strengths and potentiali- 
ties? (J.A. 953). It found that the style of the book 
was generally not to reach “absolute conclusions on either 
the cause or possible preventive, cure or treatment of a 
medical ailment” (J.A. 953). To the contrary, the dis- 
cussion of the relationship between a particular food or 
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activity and a medical problem was couched in language 
describing a possible relationship as demonstrated by a 
reported experiment or study.’ The recommendation was 
then made in the sense that there may be a relationship 
between that food and the medical problem.” And in 
instances where a particular experiment had demon- 
strated a definite relationship between one type of disease 
and food or activity, diet manipulation was recommended 
for possible value in that restricted sense. In other 
instances, the Commission found, the book observed that 
the cause or cure was unknown or that additional re- 
search was required before any reliable conclusion could 
be drawn, and it was recommended that in the absence of 
any known preventive, treatment or cure, the proposed 
regimen was preferable to total indifference (J.A. 954). 

The Commission further found from the medical testi- 
mony that while the book might provide some health 
benefits to the reader as to some manifestations of partic- 
ular diseases, the regimens would not provide the prom- 
ised benefits of sure prevention, treatment or cure for 
all types of such diseases.** 

Thus, it was found as to some diseases that while the 
ideas and suggestions in The Health Finder would be use- 
ful as a means of building resistance to infection, this 
would not provide the reader with a means of preventing 


» See, e.g., ulcers (J.A. 883), fatigue (J.A. 885-886), high blood 
pressure (J.A. 890-891), tuberculosis (J.A. 896-897), arthritis 
(J.A. 905-906), and mental health (J.A. 909). 


20 See, e.g., constipation (J.A. 880-881), ulcers (J.A. 883), goiter 
(J.A. 888), heart disease (J.A. 902-903). 


11 See, e.g., ulcers (J.A. 883), fatigue (J.A. 885-86), high blood 
pressure (J.A. 890-91), cancer (J.A. 894-95), infantile paralysis 
(J.A. 899-900). 


22 See, e.g., colds (J.A. 878), fatigue (J.A. 885-86), cancer (J.A. 
894-95), infantile paralysis (J.A. 899-900). 


13 See, e.g., constipation (J.A. 881), ulcers (J.A. 884), fatigue 
(J.A. 886), goiter (J.A. 888), high blood pressure (J.A. 891), 
cancer (J.A. 895), tuberculosis (J.A. 897), heart disease (J.A. 
903), arthritis (J.A. 906), and mental illness (J.A. 910). 
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or treating them because they were caused by other 
factors.* As to other diseases, it was found that, while 
the regimens might be wholly or partly effective as to 
some manifestations, they would not have any effect on 
other manifestations of the diseases because the regimens 
were not related to their prevention or treatment. In 
other instances where the actual cause or effective treat- 
ment of a disease was still largely unknown, the regimen 
would not assure the reader of a means of prevention or 
treatment, although it might provide some limited bene- 
fits as to the disease in the sense that the overall mental 
and nutritional condition of an individual is a factor in 
every disease.** The Commission concluded that although 
petitioners’ medical witnesses testified that the ideas 
and suggestions might be beneficial to the reader, this 
testimony was irrelevant to the allegations of the com- 
plaint. As indicated earlier, such testimony was irrele- 
vant because petitioners’ advertising represented that 
readers would find means of prevention, treatment or 


cure for specific diseases, not merely that the ideas and 
suggestions were beneficial. The medical witnesses did 
not support these challenged claims in petitioners’ adver- 
tising.”” 


Advertising of the Pamphlet 


Petitioners’ advertising (CX 6, 7, 11; J.A. 831-34, 
847-48) used to promote the pamphlet How To Eat For 
A Healthy Heart and This Pace Is Not Killing Us (CX 


14 See, e.g., tuberculosis (J.A. 897). 


15 See, e.g., constipation (J.A. 881), fatigue (J.A. 886), goiter 
(J.A. 888), high blood pressure (J.A. 891), heart disease (J.A. 
903). 


16 See, e.g., ulcers (J.A. 884), cancer (J.A. 895), arthritis (J.A. 
906), mental health (J.A. 910). 


17 See, e.g., constipation (J.A. 881), ulcers (J.A. 884), fatigue 
(J.A. 886), high blood pressure (J.A. 891), cancer (J.A. 895), 
tuberculosis (J.A. 897), infantile paralysis (J.A. 900), heart 
disease (J.A. 903), arthritis (J.A. 907). 
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2), as stated, was also challenged by the complaint. The 
Commission found that this advertising represented that 
the pamphlet would tell the reader how to prevent, treat 
and relieve all types of heart disease (J.A. 911). The 
Commission found these representations to be false, mis- 
leading and deceptive. The pamphlet itself (J.A. 911- 
12) did not purport to contain the means to prevent, 
treat or relieve all types of heart disease (J.A. 913). And 
the medical testimony (J.A. 912-13) demonstrated that 
the regimens discussed in the pamphlet would not bring 
about the advertised benefits. 


The Commission’s Order to Cease and Desist 


The Commission entered an order to cease and desist 
prohibiting the representations found to be deceptive 
(J.A, 914-15). The order provides in essence, as to both 
the book and pamphlet, that petitioners are to cease and 
desist representing that either publication “will enable 
the reader to prevent, treat or relieve any stated disease 


or health problem, without clearly and conspicuously 
disclosing in the advertising any limitations and/or quali- 
fications of the regimen which is contained in the book” 
(J.A, 916). 


STATUTE INVOLVED 


The pertinent provision of the Federal Trade Commis- 
sion Act involved in this proceeding is as follows: 


Sec. 5(a) (1). Unfair methods of competition in 
commerce, and unfair or deceptive acts or practices 
in commerce, are hereby declared unlawful. [66 Stat. 
632 (1952), 15 U.S.C. §45(a) (1) (1964).] 


SUMMARY OF ARGUMENT 


The Commission found that petitioners’ advertising de- 
ceived the consuming public into the purchase of The 
Health Finder and the pamphlet How To Eat For A 
Healthy Heart and This Pace Is Not Killing Us by un- 
truthfully and inaccurately promising therapeutic bene- 
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fits which were neither offered in those publications nor 
obtainable from them. These findings are supported by 
substantial evidence on the whole record. The deter- 
mination of the impression particular advertising may 
make upon the consuming public is a matter peculiarly 
within the Commission’s “expertise.” The findings, there- 
fore, are to be sustained on review; the courts do not sub- 
stitute their judgment for that of the Commission. 

Petitioners’ assertions that the Commission is engaging 
in censorship of books or that the Commission is setting 
itself up as a “board of review” to censor the dissemina- 
tion of ideas it considers to be unsound are completely 
spurious. 

On the contrary, the Commission merely seeks to re- 
quire petitioners, when they advertise, to tell the truth 
about their publications and about the contents of their 
publications. This is not a case where the Commission 
has prevented the advertising of an author’s “opinion” 
of his publications, for the advertising made affirmative 
misrepresentations to the consuming public. And the Com- 
mission merely asserts authority to require petitioners to 
advertise accurately and not deceptively, and to cease 
from affirmative misrepresentations. 

The real issue before this Court, therefore, is whether, 
under the First Amendment of the Constitution and Sec- 
tion 5 of the Federal Trade Commission Act, petitioners 
can be required to cease and desist from the use of mis- 
representations in the advertising of The Health Finder 
and the pamphlet How To Eat For A Healthy Heart and 
This Pace Is Not Killing Us. 

Section 5 of the Federal Trade Commission Act is a 
broad statute applicable to all firms using the channels 
of interstate commerce to conduct a business, whether it 
be the sale of manufactured goods, pills, books, services, 
or whatever. All sales promotion activities which mis- 
lead the consuming public into the purchase of a product 
or service, by misrepresentations of material facts, are 
unlawful. The fact that the seller is a publisher who 
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misrepresents the contents of the publication whose sale 
he is promoting provides no exemption. 

The challenged material in this case is “purely com- 
mercial advertising,” and the issuance of a cease and 
desist order prohibiting further misleading and deceptive 
advertising does not abridge petitioners’ right of expres- 
sion under the First Amendment. Indeed, petitioners re- 
main fully free to advertise their book and pamphlet, and 
its theories and opinions, truthfully. Petitioners are like 
other businessmen and have no right to increase sales by 
deceiving the consuming public into the purchase of their 
products. 

Petitioners had adequate notice and hearing. The 
theory upon which the Commission issued its findings, 
opinion and order was fully consistent with the issues of 
the case as reflected by the pleadings, the prehearing con- 
ference, the hearings, and the initial decision of the ex- 
aminer. And, contrary to petitioners’ statements to this 
Court, the question of the accuracy of their advertising 
in describing the contents and character of the book and 
pamphlet was fully argued before the Commission. 

The Commission properly concluded that a cease and 
desist order was in the public interest even though peti- 
tioners asserted that there had been a discontinuance. 
Petitioners’ long-continued advertising practices did not 
cease until well after they were under investigation, and 
until well after petitioners knew that a formal adjudica- 
tive proceeding was about to be undertaken by the Com- 
mission. Furthermore, petitioners have insisted through- 
out that their advertising practices were fully lawful. 
Under all the circumstances the decision to issue a cease 
and desist order was well within the Commission’s dis- 
cretion. 
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ARGUMENT 


J. There is substantial evidence to support the Commis- 
sion’s findings that petitioners falsely advertised the 
contents of their book and pamphlet and the thera- 
peutic benefits that persons who purchased their book 
and pamphlet could receive 


The Commission found, as described, that petitioners 
represented to the consuming public that if they pur- 
chased and followed the regimens discussed in the publi- 
cations, they would be able to successfully prevent, treat 
or cure various diseases and disorders and would receive 
other enumerated therapeutic benefits. The Commission 
found these representations to be false, misleading and 
deceptive as neither publication contained, nor purported 
to contain, the means to provide the advertised benefits.** 
As found by the Commission, the advertising did not 
truthfully or accurately reflect the contents of the publi- 
cations, as claimed by petitioners (Pet. Br. 15-16), for 
neither the book nor the pamphlet purports to provide 
the reader with the all-inclusive or sure therapeutic bene- 
fits advertised. And medical testimony made it clear that 
the regimens which were discussed in the publications 
would not provide the purchaser with such therapeutic 
benefits either. 

Petitioners challenge the Commission’s conclusion that 
the advertising was false, misleading and deceptive (J.A. 
955) claiming that the advertising on its face does not 
make the representations found by the Commission (Pet. 
Br. 44-45). In making this argument petitioners recog- 
nize the existence of the substantial evidence rule (Pet. 
Br. 24, 45), but misconceive its scope. Thus, petitioners’ 
argument of the facts (Pet. Br. 15-16, 18-21, 28) pro- 
ceeds as if the hearing in this Court constituted a trial 
de novo (Pet. Br. 44-45). 


18 For the Commission’s full analysis of petitioners’ advertising 
see J.A. 862-913. The examples taken up in the pages of this 
section are illustrative only, and relate principally to contentions 
of petitioners regarding the Commission’s findings. 
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It is well settled that this proceeding is not a trial de 
novo, but one in which the findings of the Commission, if 
supported by substantial evidence on the record considered 
as a whole, are conclusive.” Federal Trade Commission 
Act, Sec. 5(c), 52 Stat. 113 (1938), 15 U.S.C. § 45(c) 
(1964) ; Helbros Watch Company, Inc. v. Federal Trade 
Commission, 114 App. D.C. 63, 64, 310 F.2d 868, 869 
(1962), cert. denied, 372 U.S. 976 (1968). Moreover, 
even if a contrary conclusion to that of the agency can be 
reached on the record, the agency’s findings are still 
conclusive. Consolo v. Federal Maritime Commission, 383 
U.S. 607, 618-20 (1966); Standard Distributors, Inc. v. 
Federal Trade Commission, 211 F.2d 7, 12 (2d Cir. 
1954). 

These rules are particularly applicable to this proceed- 
ing for the meaning of advertising is to be determined 
by the Commission. As stated by this Court in Giant Food 
Inc. v. Federal Trade Commission, 116 App. D.C. 227, 
232, n. 12, 322 F.2d 977, 982, n. 12 (1968): 


The meaning of advertisements or other repre- 
sentations to the public, and their tendency or ca- 
pacity to mislead or deceive, are questions of fact 
to be determined by the Commission and should be 
upheld by a reviewing Court unless arbitrary or 
clearly wrong. 


It is immaterial that the Commission in making its find- 
ings considered (1) only the advertisements themselves 
(Pet. Br. 24, 30), and (2) implied as well as direct rep- 


29 Petitioners’ assertion (Pet. Br. 18, 15) that the Commission 
reversed the hearing examiner as to some allegations of the com- 
plaint does not afford petitioners any ground for relief in this 
Court. For it is clear that it is the findings of the Commission 
which are in issue, not those of the examiner which are recom- 
mendatory only. If the Commission’s findings are supported by sub- 
stantial evidence they are conclusive. Universal Camera Corp. V. 
National Labor Relations Board, 340 U.S. 474, 488, 492 (1951) ; 
Federal Communications Commission v. Allentown Broadcasting 
Co., 349 U.S. 358, 364 (1955) ; Lorain Journal Co. v. Federal Com- 
munications Commission, 122 App. D.C. 127, 131, 351 F.2d 824, 
828 (1965), cert. denied, 383 U.S. 967 (1966). 
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resentations (Pet. Br. 44). The Commission in exer- 
cising its function “may draw its own inferences from 
the advertisement and need not depend on testimony or 
exhibits (aside from the advertisements themselves) in- 
troduced into the record [and the] Commission need not 
confine itself to the literal meaning of the words used 
but may look to the overall impact of the entire com- 
mercial.” Carter Products, Inc. v. Federal Trade Com- 
mission, 323 F.2d 528, 528 (5th Cir. 1963); J. B. Wil- 
liams Co. v. Federal Trade Commission, 381 F.2d 884, 
889 (6th Cir. 1967). 

Petitioners assert that no reasonable person would 
conclude that the advertising made the representations 
found by the Commission (Pet. Br. 45). But, it is clear 
that, “[uJnlike that abiding faith which the law has in 
the ‘reasonable man,’ it has very little faith indeed in 
the intellectual acuity of the ‘ordinary purchaser’ who 
is the object of the advertising campaign.” Federal Trade 
Commission v. Sterling Drug, Inc., 317 F.2d 669, 674 
(2d Cir. 1963). The Commission’s mandate from the 
Congress, supported by the judiciary, is to protect the 
public which includes “the ignorant, the unthinking and 
the credulous.” Giant Food Inc. v. Federal Trade Com- 
mission, 116 App. D.C. 227, 232, n. 18, 322 F.2d 977, 
982, n. 18 (1963). 

While the Commission observed that the function of 
advertising is “to promote and persuade” and that ad- 
vertising contains a certain amount of “puffery and 
hyperbole,” it was nevertheless of the view that “whether 
the treatment being advertised is in the form of a pill 
encased in a box or in the form of a particular regimen 
described in a book” that the advertiser must be literal 


20 Petitioners’ reliance (Pet. Br. 44) upon International Parts 
Corp. v. Federal Trade Commission, 133 F.2d 888, 886 (7th Cir. 
1943), fails to recognize the obvious fact that in a proper case 
the Commission can find implied representations in advertisements. 
Carter Products, Inc. v. Federal Trade Commission, 186 F.2d 821, 
824-25 (7th Cir. 1951); Niresk Industries, Inc. V. Federal Trade 
Commission, 278 F.2d 337, 342 (7th Cir. 1960), cert. denied, 364 
US. 883. 
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and accurate in promoting his health remedy (J.A. 955). 
The Commission can insist upon the most literal truth- 
fulness in advertising, Moretrench Corp. v. Federal Trade 
Commission, 127 F.2d 792, 795 (2d Cir. 1942), especially 
when the advertiser is promoting a health remedy. Charles 
of the Ritz Dist. Corp. v. Federal Trade Commission, 
143 F.2d 676, 680 (2d Cir. 1944) ; J. B. Williams Co. v. 
Federal Trade Commission, supra, 381 F.2d at 890. 

In challenging the Commission’s findings petitioners 
not only twist and misinterpret them (Pet. Br. 16-18), 
but quote only limited parts of the entire advertising 
(Pet. Br. 15-16, 18-21) in an attempt to sustain their 
unwarranted and unsupported statement that “the adver- 
tising disclosed accurately the entire contents of Peti- 
tioners’ publications” (Pet. Br. 28). 

The Commission found that the advertising clearly 
conveys “the impression that the reader has but to read 
the book and follow its suggestions in order to achieve 
longer life, gain more energy, improve his health, and 
reduce the need to consult doctors and dentists” (J.A. 
872). And that finding was based (J.A. 870-72) not only 
upon the two pages of advertising inserted in petitioners’ 
brief, but upon statements appearing throughout the 
entire advertisement (CX 8A-D, 9A-D, J.A. 835-42). 
Thus, contrary to petitioners’ argument (Pet. Br. $1), 
the advertising not only states in bold face type (CX 
8B-C, J.A. 836-37) : 

Which of the health ideas in this amazing book will 


77 + 


(1) Add years to your life? 

(2) Give you more energy? 

(3) Cut down on your doctor and dentist bills? 

(4) Make you feel better than you ever felt before? 
(5) Help your family achieve health and happiness? 


—but through numerous other statements and testimon- 
ials asserts as absolute fact that the correct answer to 
each question is an unqualified affirmative. Immediately 
below the foregoing rhetorical questions petitioners’ ad- 
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vertising claims that thousands of persons who follow 
Rodale’s teachings contained in his book display “radiant 
health and wonderful energy,” that readers will find that 
the book will be “worth hundreds of dollars” to them, and 
that readers of the book will learn how to keep them- 
selves and their families “radiantly healthy and full of 
energy” (CX 8B-C, J.A. 836-37). In further support of 
the advertised promises of health benefits, comments 
from prior readers state (CX 8D, J.A. 838) : 


* * * By following your suggestions my health im- 
proved * * * 

* * * T am sure, by your writings, that you have pro- 
longed the lives of a vast number of people. * * * 
** * Our family hasn’t had a day’s illness since we 
started this plan. * * * 

* * * Since being on the “health program” I have 
not had a sick day or even a cold for 19 months now 
... 1 never felt so good in my life. * * * 


* * * My life is now what I’d always hoped it would 
be but it never would have happened except for the 
reading of your special article on bread. * * * 


Likewise, the testimonial brochure includes numerous 
endorsements of each of petitioners’ rhetorical questions. 
These testimonials assert the fact that readers have been 
able to prevent, treat or cure a wide variety of specific 
diseases. They also claim that as a result of reading the 
book they have achieved extraordinary general health ben- 
efits, as follows (CX 9A-D, J.A. 839-43) : 

* * * Is almost 78, but friends marvel at her ac- 
tivity * * * 

* * * HEALTH FINDER has saved her friends doc- 
tor bills * * * 

* * * HEALTH FINDER is a money saver in fam- 
ily of seven * * * 

* * * She feels like moving mountains every day 
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* * * HEALTH FINDER has paid for itself many 
times over * * * 

*** This one article [nutrition] would assure vigor 
and health for grandsons * * * 


On its face, therefore, contrary to petitioners’ assertion 
(Pet. Br. 44), the advertising does, as found by the Com- 
mission, “clearly convey the impression that the reader 
has but to read the book and follow its suggestions in or- 
der to achieve” the general health benefits (J.A. 872). 
The revised 1960 advertising brochure (CX 10A-D, J.A. 
843-46), although it deleted the rhetorical questions and 
some testimonials, continued to make similar statements 
which amounted to essentially identical representations 
(J.A. 872). 

Petitioners dispute (Pet. Br. 44) the Commission’s find- 
ing that the advertising represents that The Health Find- 
er contains the answer to “all” health problems (J.A. 
874-75), arguing that the Commission inferred this mean- 
ing from the context (Pet. Br. 16). However, the adver- 
tising uses many words and statements to imply clearly 
that the book does, indeed, answer all health problems. 
Thus, the advertising features the book as “An encyclo- 
pedia of HEALTH INFORMATION” which “ANSWERS 
HEALTH PROBLEMS” and “TELLS YOU HOW TO 
STAY HEALTHY.” And coupled with these claims the 
brochure contains a check list of some 100 topics which 
are stated to be covered in the book, as well as over 100 
testimonials reporting prevention, treatment or the cure 
of a wide variety of diseases (CX 8A-D, 9A-D, J.A. 835- 
42). 

The revised 1960 advertising brochure persisted even 
more clearly in making similar representations despite 
the elimination of a few testimonials. On its cover it 
featured the book as “An Encyclopedia of Health Infor- 
mation” which contained “1708 topics in the subject in- 
dex” (CX 10A, J.A. 843). A check list of health topics 
was again included, detailing about 100 topics presented 
as only one-sixth of the subjects in the index of the book 
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(CX 10B-D, J.A. 844-46). On its face such advertising, 
as found by the Commission, “would certainly be inter- 
preted by the reader as a representation that the book in 
fact furnishes answers to any and all health problems” 
(J.A. 875). The absence of the word “all” or “each” does 
not avoid this representation as “[i]t would ignore reality 
to hold that the omission of these words must of necessity 
imply something less than ‘all’ or ‘each’ to the reader” 
(ibid.). 

Petitioners, moreover, did not, as is suggested (Pet. Br. 
18-21), simply say in their advertising “Recommendations 
for 2 winter free from common colds,” “What is the 
most successful preventative and cure for constipation,” 
“Prevention of ulcers,” and “Goiter—what it is, where 
it occurs, what should be done to prevent it,” although 
these statements in themselves were sufficiently deceptive. 
As found by the Commission, these statements must be 
read in the context of the entire advertising message, in- 
cluding all its text and testimonials. As so read, peti- 
tioners’ advertising positively promises that the reader 
will find in the publications prevention, treatment and 
cure for the various diseases and conditions specified. 

As noted previously (supra, pp. 11-12) as to colds, the 
advertising also asks “What can we do to prevent the 
common cold” (CX 8D, J.A. 838) and includes several 
testimonials asserting that readers, as a result of follow- 
ing the regimens discussed in the book, have been able to 
avoid all colds (CX 9A-D, J.A. 839-42). As noted by the 
Commission, these statements (J.A. 877-78) : 


When read within the context of [petitioners’] en- 
tire advertising message that The Health Finder will 
ensure readers good health and will save them medi- 
cal expenditures and the inclusion of the series of 
testimonials not only with respect to colds but on a 
variety of diseases, as to the efficacy of The Health 
Finder in treating, preventing and curing various 


21 Petitioners’ brief (Pet. Br. 18) restates the actual quote above 
as “Recommendations for a winter reprieve from common colds,” 
i.e., substituting for the word “free” the softer word “reprieve.” 
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illnesses, [petitioners’] advertising clearly constitutes 
a representation to the public that there is a success- 
ful preventive for the common cold and that readers 
of the book will find out how to prevent the common 
cold. 


In like manner, the Commission found that the adver- 
tising brochures represented prevention and cure of con- 
stipation, and prevention of goiter and ulcers, as well as 
equivalent therapeutic benefits as to other specific diseases 
(supra, pp. 13-14). And these findings were based upon 
not only simple statements as to particular health prob- 
lems, but also upon testimonials as to specific diseases, as 
well as upon the content of petitioners’ entire advertising 
message (supra, pp. 18-14). For, as stated by the Com- 
mission (J.A. 955) : 


While we might reach a different conclusion as to 
the claims challenged here if each of them had stood 
alone, it is unrealistic to assume that readers of [pe- 
titioners’] advertising would read them in such splen- 
did isolation. Rather each claim must be read as it 
appears, as part of the overall context of [petition- 
ers’] advertising message. 


Of fundamental importance is the fact that petitioners’ 
publications, as stated, did not purport to offer the thera- 
peutic benefits held out to prospective purchasers by the 
advertising. Significantly, the advertising promises the 
reader an increased life span, more energy, savings on 
medical and dental bills, ete. (supra, pp. 23-25), but The 
Health Finder and the pamphlet themselves do not make 
such claims for the advice given therein. In contrast to 
the positive representations of the advertising, in many 
sections ** of the book the author clearly states that the 
cause or means of prevention for the disease or condition 
being discussed is unknown, or that the recommended 
treatment is not effective for all manifestations thereof 


22 See, e.g., CX 1, pp. 60-61 (arthritis); pp. 140, 142, 177-78 
(cancer) ; p. 256 (colds) ; p. 278 (constipation) ; p. 343 (fatigue) ; 
p. 392 (goiter). 
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(supra, p. 10). Although the advertising promises 
in its overall context that the prospective purchasers will 
find the answer to any and all health problems, the book 
states the opposite (CX 1, p. 6): 


We could not, of course, cover every possible as- 
pect of health and disease. To do that would require 
more books than you could read in a lifetime. 


And although the advertising represents that readers will 
find a means to prevent all colds, the book, as noted 
(supra, pp. 11-18), states that from a study of all the 
material on colds it appears that no one knows how to 
prevent or cure them (CX 1, p. 256). Similarly, as to 
each specific disease for which the advertising promises 
prevention, treatment or cure, the book expressly declines 
to make such promises or notes that the advice given is 
applicable only to certain manifestations of a particular 
health problem (see supra, pp. 14-15). Consequently, pe- 
titioners’ statement that “the advertising disclosed ac- 


curately the entire contents of Petitioners’ publications” 
(Pet. Br. 28) is clearly erroneous. 


Il. The proceedings in this matter are within the authority 
conferred on the Commission by the Federal Trade 
Commission Act and do not contravene the First 
Amendment of the Constitution 


Before the Commission the petitioners and the amicus 
curiae urged that the Commission’s proceeding was be- 
yond the authority of the Federal Trade Commission and 
abridged petitioners’ rights under the First Amendment 
to the Constitution (J.A. 937). After analyzing the ap- 
plicable legal precedents (J.A. 937-46), the Commission 
concluded that (J.A. 947): 


** * the promotion of books as an item of commerce 
is no less subject to our statutory prohibitions on 
false and misleading advertisement and the citizen is 
no less entitled to protection against falsehood in this 
area of marketing than in any other. Accordingly, 
we hold that the Federal Trade Commission Act ap- 
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plies with full force to the advertising of publications 
and that the prohibition of false and misleading state- 
ments in the advertising of publications in no way 
operates as an impairment of the constitutionally 
protected right of freedom of speech and of expres- 
sion. 


Petitioners and the amicus have misstated the issues re- 
lating to deceptive advertising under the First Amend- 
ment and the statute. Consequently, prior to our substan- 
tive discussion it is necessary to show the incorrectness 
of these claimed issues, as well as to state the precise is- 
sue now before this Court. 


A. This proceeding was not conducted on the theory 
that if a book contained unsound advice, any ad- 
vertising that repeated such unsound advice could 
be prevented 


Petitioners claim throughout their brief (Pet. Br. 2, 7, 
9, 11, 23, 29-30, 34-36) that this proceeding has been 


conducted to examine the truth or falsity or unsoundness 
of their book and pamphlet in order to prevent the repeti- 
tion of any such unsound ideas in advertising for the pub- 
lications, Indeed, petitioners argue that the Commission 
has asserted jurisdiction to sit as a “board of review” to 
examine into the worth of ideas in books, and to prohibit 
the repetition of such ideas in advertising of books on the 
ground that they are false, invalid or incomplete.** 


23 Petitioners seek to support this contention by pointing to an 
earlier Commission decision, Witkower Press, Inc., 57 F.T.C. 145 
(1960), which petitioners argue had a rationale similar to that of 
this proceeding. Petitioners’ interpretation (Pet. Br. 2, 9, 25-26) of 
Witkower, however, is incorrect. 

In Witkower the Commission entered an order requiring a 
publisher to cease and desist from falsely representing in adver- 
tising to the consuming public that his book contained an “adequate, 
effective and reliable” treatment for arthritis (57 F.T.C. at 146, 
219). The Commission held that it had authority to prohibit decep- 
tive advertising of books under the First Amendment (57 F.T.C. 
at 218-21). In so ruling it specifically rejected the assertion that 
the order would unconstitutionally prohibit Witkower from ex- 
pounding the medical theories of the book in advertising. In the 
Commission’s view it was only requiring the truth in the dissemina- 


30 


This distorted contention is particularly without merit 
in view of the ample statements of record which demon- 
strate the contrary. In the opinion of both counsel sup- 
porting the complaint (J.A. 63-64) and the hearing ex- 
aminer (J.A. 160-61) it was immaterial to the issues of 
this proceeding whether the contents of the book and 
pamphlet were sound or unsound. In their view the is- 
sues were whether the advertising made false and mis- 
leading claims for the book and pamphlet which misrep- 
resented the publications’ contents as well as the thera- 
peutic benefits obtainable from them (supra, pp. 3-4; 
J.A. 160-61, 163-64, 195-203).% As stated by the hearing 
examiner in his initial decision (J.A. 160-61) : 


tion of those theories as “the order is not intended to prohibit 
truthful and nondeceptive statements expounding the author’s 
theories and opinions [but is directed] to forbid [Witkower Press] 
from representing that the author’s theories and theses are more 
than unproved and scientifically untested theories and theses” (57 
F.T.C. at 221). 

Contrary to petitioners’ claim, therefore, the Commission in 
Witkower did not assert jurisdiction to examine the opinions ina 
book in order to determine if those opinions could be advertised. 
Indeed, by its decision it recognized that insofar as the false 
advertising jurisdiction of the Commission is involved Witkower 
Press could print and circulate any kind of book, and advertise any 
of its theories and opinions which were so labeled. The Commis- 
sion solely claimed jurisdiction to require Witkower Press in its 
advertising to avoid any false representation that the regimens 
set forth in the book were more than the author’s own theories and 
beliefs. 


24 Moreover, it cannot be claimed that a challenge of the state- 
ments in the advertising was even indirectly a challenge of the 
ideas in the book and pamphlet. For the advertisements involved 
(CX 8A-D, 9A-D, 10A-D, J.A. 835-46) generally do not reveal the 
ideas in the book, other than to state that particular pages refer 
to certain health problems. 

Thus, the advertisements state, e.g., “What can we do to pre- 
vent the common cold?”; “What is the most successful preventative 
and cure for constipation?”; “Prevention of ulcers”; “Goiter— 
pwn: it is, where it occurs, what should be done to prevent it” etc. 
(ibid.). 

As noted by the hearing examiner and counsel supporting the 
complaint in the prehearing conference, while the advertisements 
represent that the book will cure certain diseases, they do not tell 
the reader how this will be done, but urge the reader to buy the 
book to discover the method of cure (J.A. 260). 
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However, all of this is immaterial to the real issue 
in this case, which is not whether the books contain 
many valuable ideas, but whether [petitioners] have 
made false and misleading statements concerning the 
books in their advertising. 


And consistent with these views of the proceeding, neither 
the order proposed by the complaint (J.A. 23-25), nor the 
order proposed by the hearing examiner in his initial de- 
cision (J.A. 167-69), would prohibit petitioners from the 
use in advertising of any of the opinions of the publica- 
tions. Those orders would only prohibit petitioners from 
the use of flamboyant and false representations of thera- 
peutic benefits. Thus, the examiner’s proposed order 
would have prohibited only representations that readers 
could, e.g., “prevent or cure all types of constipation” ; 
“prevent all types of goiter”; “prevent, treat or cure all 
types of heart disease” (J.A. 168). 

Moreover, during the course of these proceedings the 
Commission expressly emphasized that the book itself was 


not in issue (supra, pp. 4-5). And in its final opinion 
the Commission rejected petitioners’ claim that this pro- 
ceeding is unconstitutional because in reality the com- 
plaint is directed to a determination of the truth or fal- 
sity of the contents of petitioners’ book and pamphlet. It 
stated (J.A. 948-49) : 


An examination of the complaint makes it clear that 
it is not challenging the truth or falsity of any state- 
ments made in either of the advertised publications. 
On the contrary, the deceptions charged are exclu- 
sively based on specific representations contained in 
[petitioners’] advertising. It is these representations 
which are challenged in the complaint and it is in this 
context that the Commission’s right to examine into 
their truth or falsity must be determined. 


82 


B. The real issue in this proceeding is whether under 
the First Amendment and the statute petitioners 
can be required to cease and desist from misrep- 
resenting the contents of their book and pamphlet 
and the therapeutic benefits obtainable from them 


Both petitioners and the amicus curiae misstate the 
final holding of the Commission. Petitioners incorrectly 
assert that the Commission has challenged promotional 
advertising of a book on the ground that it contains exag- 
gerated and flamboyant “opinions” of the author, publish- 
er, or readers as to its value (Pet. Br. 2-3, 24, 26, 27, 30, 
38, 34, 36, 41) in a case where, petitioners argue, the ad- 
vertising adequately informs the public as to the book’s 
general character (Pet. Br. 24, 30). Petitioners recog- 
nize, but slur over, the Commission’s concern with “wheth- 
er the advertising correctly informs the readers of the 
contents of the book” (Pet. Br. 30), and whether it ac- 
curately states the benefits which a reader might derive 
from the publication (Pet. Br. 3, 26). In erroneously pre- 
senting this case as an unlawful interference with the 
advertising of “opinions” about a book, petitioners are 
supported by the amicus curiae (Am. Br. 2-14). The 
amicus curiae claims that as an effect of the Commis- 
sion’s order, petitioners will be relegated to merely ad- 
vertising the book’s “[title], author’s name, and a brief, 
non-specific characterization of contents” (Am. Br. 6-7). 

Contrary to these assertions, however, the Commission 
found that the advertising contained not “opinions” but 
direct misrepresentations of the contents of the book and 
pamphlet, and the therapeutic benefits obtainable from 
them. As stated by the Commission (J.A. 962) : 


We are equally confident that [petitioners] are now 
fully aware that their advertising of any publica- 
tions must meet the highest standards of literalness 
and accuracy both as to the contents of the publica- 
tions being advertised and as to the various efficacy 
claims made in the advertising for the book. 


As noted previously, the Commission specifically rejected 
petitioners’ contention that this is a case “where the 
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contents and subject matter of the book are fully revealed 
and explained in the advertising” (Pet. Br. 8). In its 
view, the advertising claimed that the reader would find 
specfic and sure therapeutic benefits, whereas the adver- 
tised book expressly disavowed such represented benefits. 

The Commission, also contrary to the claims of the 
amicus curiae, finding that the advertising was inaccurate 
in describing the book, issued its order requiring peti- 
tioners, when they advertised, to disclose accurately the 
views of the author in the book and pamphlet. The order, 
therefore, merely requires petitioners to tell the truth and 
to cease and desist representing that the book or pamph- 
let (J.A. 916): 


* * * wil] enable the reader to prevent, treat or re- 
lieve any stated disease or health problem, without 
clearly and conspicuously disclosing in the advertis- 
ing any limitations and/or qualifications of the regi- 
men which is contained in the book. 


Clearly, this order does not relegate petitioners to a “non- 


specific characterization of contents” as claimed by the 
amicus curiae (Am. Br. 6-7). Instead, it requires 
petitioners, when they advertise, to truthfully and accur- 
ately describe the contents of their book and pamphlet, a 
result which the amicus curiae obviously concedes to be 
desirable (ibid.). 


C. Under its organic Act the Commission has ample 
authority to prevent petitioners from using adver- 
tising which misrepresents the contents of their 
book and pamphlet and the therapeutic benefits 
obtainable from them 


Section 5 of the Federal Trade Commission Act by its 
express terms applies to all “persons, partnerships or cor- 
porations * * * in commerce” except those expressly ex- 
empted. And “commerce,” as defined, embraces all that 
use the channels of interstate communication to transact 
business 7* whether they deal in manufactured goods, text- 


25 Bernstein v. Federal Trade Commission, 200 F.2d 404, 405 
(9th Cir. 1952); Progress Tailoring Co. V. Federal Trade Commis- 
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books,* books,” magazines,”* or commercial services. In- 
deed, petitioners admitted that they were engaged “in 
commerce” as that term is defined in the Act (J.A. 12, 
T1). 

Nevertheless, petitioners and the amicus curiae contend 
that the Commission’s authority over false advertising of 
books is limited and narrow (Pet. Br. 36-38; Am. Br. 9- 
10, 14). While they concede that the Commission can 
look at representations of a book’s price, terms of sale, or 
quality of binding and whether the book is a new edition 
(Pet. Br. 36; Am. Br. 14), they contend that the Com- 
mission has no broader authority (Pet. Br. 36-37; Am. 
Br. 14-15). These contentions, however, fail to recognize 
the scope of the Commission’s authority, as well as court 
decisions applying the Act to the activities of publishers 
of books, magazines and newspapers. 

From its enactment by Congress in 1914, the Act was 
interpreted to prohibit misleading representations which 
diverted trade from honest sellers and deceived a substan- 
tial portion of the public.” Further, Congress in 1938 
made clear its determination that the Commission should 
have jurisdiction to restrain actions “which deceive and 
defraud the public generally,” and amended the statute 
to empower and direct the Commission to prevent “per- 


sion, 153 F.2d 103, 105 (7th Cir. 1946) ; Federal Trade Commission 
v. Civil Service Training Bureau, 79 F.2d 113, 114 (6th Cir. 1935). 


26 Federal Trade Commission v. Civil Service Training Bureau, 
supra; Branch v. Federal Trade Commission, 141 F.2d 31, 34 (7th 
Cir. 1944). 


27 Federal Trade Commission v. Standard Education Society, 302 
U.S. 112 (19387). 


28 National Trade Publications Service, Inc. V. Federal Trade 
Commission, 300 F.2d 790 (8th Cir. 1962). 


29 United States v. South-Eastern Underwriters Ass’n, 322 U.S. 
583, 552 (1944); Federal Trade Commission V. Travelers Health 
Ass'n, 362 U.S. 293 (1960); Bernstein v. Federal Trade Commis- 
sion, supra. 


30 Federal Trade Commission v. Winsted Hosiery Co., 258 U.S. 
483, 492-94 (1922). 
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sons, partnerships, or corporations * * * from using * * * 
unfair or deceptive acts or practices in commerce. 
While it was recognized that advertising to induce pur- 
chase of a seller’s product is important under our eco- 
nomic system, as contended by petitioners (Pet. Br. 41) 
and the amicus curiae (Am. Br. 4), Congress deemed it 
necessary to stop the seller’s exploitation of the public by 
the use of “fraudulent, false, or subtle misleading adver- 
tisement.” * 

Under the statute it is clear that an advertisement is 
illegal if it contains a false claim inducing the purchase 
of a product different from the product the consumer bar- 
gained for. It is also clear that the false claim may be 
of a quality, content, or effectiveness that the product does 
not have. Carter Products, Inc. v. Federal Trade Commis- 
sion, 323 F.2d 523, 528 (5th Cir. 1963).** While petition- 
ers in essence contend that in the world of books “caveat 
emptor should reign” (Am. Br. 15), the central purpose 
of the Act is in effect to abolish the rule of caveat emptor 
which traditionally defined rights and responsibilities in 
the world of commerce. Federal Trade Commission v. 
Sterling Drugs, Inc., 317 F.2d 669, 674 (2d Cir. 1963). 
That rule can no longer be relied upon as a means of re- 
warding fraud and deception, Federal Trade Commission 
v. Standard Education Society, supra, 302 U.S. at 116, 
and has been replaced by a rule which gives the consumer 


2? on 


31S. Rep. No. 1705, 74th Cong. 2d Sess. (1936), pp. 2-8; S. Rep. 
No. 221, 75th Cong. 1st Sess. (1937), pp. 2-8. See also H.R, Rep. 
No. 1618, 75th Cong. 1st Sess. (1987), p. 3. 


32 H.R. Rep. No. 1618, 75th Cong. 1st Sess. (1937), p. 4. 


33Jt is immaterial under the law of false advertising that rep- 
resentations are made either by “opinions” (Pet. Br. 87) or by 
testimonials from users of the product, for in each instance the 
issue is whether the whole advertisement including all of its parts 
contains misleading representations. Feil v. Federal Trade Com- 
mission, 285 F.2d 879, 896-97 (9th Cir. 1960); Murray Space Shoe 
Corp. v. Federal Trade Commission, 304 F.2d 270 (2d Cir. 1962) ; 
R. J. Reynolds Co. v. Federal Trade Commission, 192 F.2d 535, 538 
(7th Cir. 1951); Moretrench Corp. v. Federal Trade Commission, 
127 F.2d 792, 795 (2d Cir. 1942). 
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the right to rely upon representations of fact as truth. 
Goodman v. Federal Trade Commission, 244 F.2d 584, 
603 (9th Cir. 1957). In sum, the consumer must have 
the opportunity to make an intelligent and informed 
choice among competing products and services, in a day 
when he is faced with a mass of advertising utilizing 
highly developed arts of persuasion. J. B. Williams Co. 
y. Federal Trade Commission, 381 F.2d 884, 890 (6th 
Cir. 1967). 

Here, the Commission determined, in accord with the 
law of false advertising, that petitioners had violated the 
Act by falsely advertising the contents and the thera- 
peutic benefits obtainable from the book and pamphlet. 
Even if it is assumed that this is the first time such a de- 
cision has been made (Pet. Br. 3, 36-37), this does not 
mean that the Commission is without statutory authority 
to enter these findings. Federal Trade Commission v. 
R. F. Keppel & Bros., Inc., 291 U.S. 304, 309-10 (1934). 
The Act is a broad, flexible statute to be defined by its 
application to particular cases, and the Commission’s de- 
termination that a deceptive practice violates the Act is 
entitled to great weight, particularly in the field of ad- 
vertising. Federal Trade Commission v. Colgate-Palmol- 
ive Co., 380 U.S. 374, 384-85 (1965); Federal Trade 
Commission v. Mary Carter Paint Co., 382 U.S. 46, 48 
(1965). 

Petitioners correctly state that (Pet. Br. 36-37) “the 
courts have upheld the authority of the Commission to 
challenge advertising of books on grounds entirely unre- 
lated to the merits of books.” However, petitioners con- 
veniently fail to note that there are numerous other cases, 
including some of the very cases petitioners cite (Pet. Br. 
37). which have upheld the Commission’s authority to 
challenge advertising which misrepresents the contents of 
publications. In National Trade Publications Service, Inc. 
v. Federal Trade Commission, 300 F.2d 790 (8th Cir. 
1962), the court affirmed and enforced an order prohibit- 
ing National from misrepresenting the “content, form, or 
coverage” of any magazine or publication that National 
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was authorized to sell. 300 F.2d at 792. In upholding this 
order the court applied the general rule of false advertis- 
ing that (ibid.) “[mJisrepresentations of fact to induce 
purchases of goods” are unlawful under the Act. In like 
manner this Court and other courts have upheld orders 
directed at prohibiting publishers of textbooks, magazines, 
newspapers, or books from using misrepresentations that 
were directly related to the contents of publications.™ 

Therefore, there is no statutory inhibition or lack of 
authority in the Act for the Commission to find that pe- 
titioners’ promotional activities are illegal. Petitioners, 
having admitted that they are subject to the Act for one 
purpose, are subject to the Act for all purposes as are 
other firms doing business “in commerce.” 


34 Among the numerous cases, see, ¢.g., Cannon v. Federal Trade 
Commission, 111 App. D.C. 201, 202, 295 F.2d 546, 547 (1961) 
(misrepresentation that purchasers of a publication would be able 
to obtain a job by application for a job on any of the various 
projects listed in the publication) ; U.S. Navy Weekly, Inc. v. Fed- 
eral Trade Commission, 92 App. D.C. 339, 340, 207 F.2d 17, 18 
(1958) (misrepresentation that magazine contained complete cov- 
erage of U.S. Navy news); Bantam Books, Inc. v. Federal Trade 
Commission, 275 F.2d 680, 681 (2d Cir. 1960), cert. denied, 364 U.S. 
819 (misrepresentation that contents of a book were unabridged 
or not retitled) ; Federal Trade Commission v. Standard Education 
Society, 86 F.2d 692, 696 (2d Cir. 1936), rev’d on other grounds, 
302 U.S. 112 (1937) (misrepresentation that an encyclopedia was 
recently completed, new and up-to-date) ; Tractor Training Service 
v. Federal Trade Commission, 227 F.2d 420, 425 (9th Cir. 1955) 
(misrepresentation that home study course graduates would be 
fully qualified in course of study and be in demand for jobs); 
Goodman v. Federal Trade Commission, supra, 244 F.2d at 589 
(misrepresentation that correspondence course was complete and 
that subject matter was easily learned by correspondence course) ; 
Albert Lane v. Federal Trade Commission, 180 F.2d 48 (9th Cir. 
1942) (misrepresentation that publication, by means of scientific 
or adequate tests, designates the comparative consumer value of any 
merchandise, goods, or services); Grady L. Rushing v. Federal 
Trade Commission, 320 F.2d 280, 281 (5th Cir. 1963), cert. denied, 
875 U.S. 986 (misrepresentation that a correspondence course 
would enable a person to pass a Civil Service exam or provide 
training for Civil Service positions). 
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D. Petitioners have no right under the First Amend- 
ment to disseminate false advertisements which 
misrepresent the contents of their book and pam- 
phlet and the therapeutic benefits obtainable from 
them 


Petitioners as well as the amicus curiae contend that 
petitioners’ rights under the First Amendment preclude 
the Commission’s proceeding in this matter (Pet. Br. 29- 
42; Am. Br, 1-15). Petitioners assert that the Commis- 
sion is precluded by the First Amendment from examin- 
ing books to see whether advertisements misrepresent the 
contents (Pet. Br. 37), and that the First Amendment 
clearly prohibits not only censorship of writings, but also 
“eensorship of activities which interfere with the publish- 
er’s dissemination of the books” (Pet. Br. 40). Petition- 
ers further assert that if the First Amendment is to have 
any real meaning “in this age of mass distribution in 
which promotion and advertising are essential for dissemi- 
nation of publications, the Commission must be prohibited 
from challenging advertising which does no [more] than 
express opinions about the book * * * [for otherwise] the 
regulation will undermine or impair the publisher’s right 
of distribution” (Pet. Br. 41). In these arguments, peti- 
tioners are supported by the amicus curiae, who contends 
that the Commission’s action in this case is unconstitu- 
tional as it “could have a significant restraining effect on 
the sale of the book and dissemination of its author’s 
views” (Am. Br. 3). 

Their arguments are erroneous because they misinter- 
pret the Commission’s decision. As noted previously, no 
book or pamphlet has been challenged upon the ground 
that it contains false ideas and suggestions about health 
which should not be repeated in advertising. The sole 
concern of the Commission is that petitioners, in seeking 
to promote sales of their books by advertising their con- 
tents, should observe fair standards of literalness and 
accuracy both as to the contents of the publications being 
advertised and as to the various efficacy claims made in 
the advertising for the publications. 
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Petitioners’ claim, that “the First Amendment clearly 
prohibits * * * censorship of activities which interfere 
with the publisher’s dissemination of books” (Pet. Br. 
40), is bad law as applied to this proceeding. As emphas- 
ized, this proceeding is concerned solely with the truth or 
falsity of representations appearing in purely commercial 
advertising to promote the sale of petitioners’ publica- 
tions. As stated by the Commission (J.A. 948) : 


In our judgment [petitioners’] advertising is clear- 
ly sales material designed to sell [petitioners’] publi- 
cations not the ideas or views of their author. This 
advertising was not designed as a vehicle for the ex- 
pression by [petitioner] Jerome I. Rodale of any of 
his personal views or opinions on health or on any 
other subject. It is not cast in the form of disclosing 
any of [petitioners’] discoveries, theories or sugges- 
tions respecting health problems for their own sake. 
On the contrary, the entire format and advertising 
message is focused on urging the public to purchase 
[petitioners’] book and pamphlet in order to find out 
for themselves the author’s answers to the health 
problems which the advertising tells the reader are 
discussed in these publications. 


Consequently, we are not here concerned with regulating 
the dissemination of statements appearing in books, maga- 
zines, newspapers or other constitutionally protected 
means of expression, but with statements appearing in 
purely commercial advertising. 

The regulation of commercial advertising used in the 
course of a publisher’s business and for the promotion of 
constitutionally protected expression presents “limited” 
and “different” questions under the First Amendment. 
Time, Inc. v. Hill, 385 U.S. 374, 381 (1967). As stated 
by the Court in Valentine v. Chrestensen, 316 US. 52, 
54 (1942), while the state may not unduly burden “the 
freedom of communicating information and disseminat- 
ing opinion,” it is equally clear that “the Constitution im- 
poses no such restraint on government as respects purely 
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commercial advertising.” See New York Times Co, v. 
Sullivan, 376 U.S. 254, 266 (1964) .* 

Notwithstanding the position taken as to whether there 
is any protection at all under the First Amendment for 
purely commercial advertising,®** it is clear that the con- 
tent and the means of dissemination of purely commercial 
advertising can be regulated, without regard to whether 
the disseminator of the advertisement is or is not a pub- 
lisher.* As stated by the Court in Ginzberg v. United 
States, 383 U.S. 463, 474, n. 17 (1966), commercial ad- 
vertising “does not escape regulation because it has been 
dressed up as speech, or in other contexts might be rec- 
ognized as speech.” 

Petitioners’ reliance (Pet. Br. 38-39) upon Scientific 
Manufacturing Co. v. Federal Trade Commission, 124 F. 
2d 640 (3d Cir. 1941), as distinguishing between the 
Commission’s power to regulate deceptive advertising of 
goods on the one hand and books on the other, is misplaced. 
The court in that case did not set forth such a distinction; 
rather, it recognized the clearly established difference be- 
tween constitutionally protected expression on the one 
hand and commercial advertising of that expression on the 


35In New York Times Co. v. Sullivan, supra, the Court, while 
recognizing the continuing validity of Valentine, distinguished that 
case. Instead of purely commercial advertising, the New York 
Times had printed an editorial advertisement which “communi- 
cated information, expressed opinion, recited grievances, protested 
claimed abuses, and sought financial support on behalf of a move- 
ment whose existence and objectives are a matter of the highest 
public interest and concern” (376 U.S. at 266). 


36 Pollak v. Public Utilities Commission, 89 App. D.C. 94, 100-1, 
191 F.2d 450, 456-57 (1951), rev’d on other grounds, 343 U.S. 451 
(1952). 


37 Ginzberg v. United States, 383 U.S. 463, 474, n. 17 (1966) 
(advertisement for an otherwise nonobscene book used to deter- 
mine violation of federal obsenity statute); Valentine v. Chres- 
tensen, supra (distribution of advertisement for shipboard museum 
as violation of antilittering ordinance) ; cf. Time, Inc. v. Hill, supra 
(statements in a magazine about a Broadway play as basis for 
invasion of right of privacy action); New York Times Co. v. 
Sullivan, supra (statements in an editorial advertisement in news- 
paper as basis for a libel action). 


41 


other. The court, based upon its finding that a pamphlet 
was not advertising and hence was not subject to the 
Commission’s jurisdiction over advertising, held that the 
Commission’s order prohibiting distribution of the pam- 
phlet with false representations was unconstitutional. But 
the court further recognized that if the same statements 
which were in the pamphlet had been used in advertising 
of the pamphlet or some other product to mislead or de- 
ceive the public or to harm a competitor, then Commis- 
sion action would have been constitutional (124 F.2d at 
644-45). Likewise, contrary to petitioners’ contentions 
(Pet. Br. 39-40), the court in Koch v. Federal Trade 
Commission, 206 F.2d 311 (6th Cir. 1953), having found 
that a book was not advertising, held that the prohibition 
of dissemination of the book would be unconstitutional 
(206 F.2d at 317). But, the court further held that if the 
publication is an advertisement, that is, if it contains 
selling arguments to induce the purchase of a product, it 
would constitutionally be subject to the Commission’s jur- 
isdiction (206 F.2d at 318). 

The application of the Federal Trade Commission Act 
to false advertising has been expressly sustained on the 
ground that this regulation does not, as such, constitute 
an unconstitutional restraint on the expression of opin- 
ions by sellers as to the market worth of their products, 
and that whatever slight impairment of speech may be 
involved is far outweighed in importance by the need to 
protect the public from deception. Regina Corp. v. Fed- 
eral Trade Commission, 322 F.2d 765, 770 (3d Cir. 1963) ; 
E. F. Drew & Co. v. Federal Trade Commission, 235 F.2d 
735, 739-40 (2d Cir. 1956), cert. denied, 352 U.S. 969 
(1957).** As stated by the court in Drew (235 F.2d at 
740) : 


38 Arguments addressed to the constitutionality of Federal Trade 
Commission Act proceedings involving advertising have also been 
consistently and summarily rejected by the courts. Murray Space 
Shoe Corp. v. Federal Trade Commission, 304 F.2d 270, 272 (2d 
Cir. 1962) (false advertising of shoes) ; American Medicinal Prod- 
ucts, Inc. v. Federal Trade Commission, 136 F.2d 426, 427 (9th Cir. 
1943) (false advertising of a reducing drug). See also Mueller v. 
United States, 262 F.2d 448, 447, n.7 (5th Cir. 1958). 
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commercial advertising.” See New York Times Co. v. 
Sullivan, 376 U.S. 254, 266 (1964) .* 

Notwithstanding the position taken as to whether there 
is any protection at all under the First Amendment for 
purely commercial advertising,** it is clear that the con- 
tent and the means of dissemination of purely commercial 
advertising can be regulated, without regard to whether 
the disseminator of the advertisement is or is not a pub- 
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Petitioners’ reliance (Pet. Br. 38-39) upon Scientific 
Manufacturing Co. v. Federal Trade Commission, 124 F. 
2d 640 (3d Cir. 1941), as distinguishing between the 
Commission’s power to regulate deceptive advertising of 
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The court in that case did not set forth such a distinction; 
rather, it recognized the clearly established difference be- 
tween constitutionally protected expression on the one 
hand and commercial advertising of that expression on the 


33In New York Times Co. v. Sullivan, supra, the Court, while 
recognizing the continuing validity of Valentine, distinguished that 
case. Instead of purely commercial advertising, the New York 
Times had printed an editorial advertisement which “communi- 
cated information, expressed opinion, recited grievances, protested 
claimed abuses, and sought financial support on behalf of a move- 
ment whose existence and objectives are a matter of the highest 
public interest and concern” (376 U.S. at 266). 


36 Pollak v. Public Utilities Commission, 89 App. D.C. 94, 100-1, 
191 F.2d 450, 456-57 (1951), rev’d on other grounds, 343 U.S. 451 
(1952). 


7 Ginzberg v. United States, 383 U.S. 463, 474, n. 17 (1966) 
(advertisement for an otherwise nonobscene book used to deter- 
mine violation of federal obsenity statute); Valentine v. Chres- 
tensen, supra (distribution of advertisement for shipboard museum 
as violation of antilittering ordinance) ; cf. Time, Inc. v. Hill, supra 
(statements in a magazine about a Broadway play as basis for 
invasion of right of privacy action); New York Times Co. V. 
Sullivan, supra (statements in an editorial advertisement in news- 
paper as basis for a libel action). 
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other. The court, based upon its finding that a pamphlet 
was not advertising and hence was not subject to the 
Commission’s jurisdiction over advertising, held that the 
Commission’s order prohibiting distribution of the pam- 
phlet with false representations was unconstitutional. But 
the court further recognized that if the same statements 
which were in the pamphlet had been used in advertising 
of the pamphlet or some other product to mislead or de- 
ceive the public or to harm a competitor, then Commis- 
sion action would have been constitutional (124 F.2d at 
644-45). Likewise, contrary to petitioners’ contentions 
(Pet. Br. 39-40), the court in Koch v. Federal Trade 
Commission, 206 F.2d 311 (6th Cir. 1953), having found 
that a book was not advertising, held that the prohibition 
of dissemination of the book would be unconstitutional 
(206 F.2d at 317). But, the court further held that if the 
publication is an advertisement, that is, if it contains 
selling arguments to induce the purchase of a product, it 
would constitutionally be subject to the Commission’s jur- 
isdiction (206 F.2d at 318). 

The application of the Federal Trade Commission Act 
to false advertising has been expressly sustained on the 
ground that this regulation does not, as such, constitute 
an unconstitutional restraint on the expression of opin- 
ions by sellers as to the market worth of their products, 
and that whatever slight impairment of speech may be 
involved is far outweighed in importance by the need to 
protect the public from deception. Regina Corp, v. Fed- 
eral Trade Commission, 322 F.2d 765, 770 (3d Cir. 1963) ; 
E. F. Drew & Co. v. Federal Trade Commission, 235 F.2d 
735, 739-40 (2d Cir. 1956), cert. denied, 352 U.S. 969 
(1957).*° As stated by the court in Drew (235 F.2d at 
740) : 


28 Arguments addressed to the constitutionality of Federal Trade 
Commission Act proceedings involving advertising have also been 
consistently and summarily rejected by the courts. Murray Space 
Shoe Corp. v. Federal Trade Commission, 304 F.2d 270, 272 (2d 
Cir. 1962) (false advertising of shoes) ; American Medicinal Prod- 
ucts, Inc. Vv. Federal Trade Commission, 136 F.2d 426, 427 (9th Cir. 
1943) (false advertising of a reducing drug). See also Mueller v. 
United States, 262 F.2d 443, 447, n.7 (5th Cir. 1958). 


42 


We think it sufficient to state that Congress can pro- 
hibit or control misleading advertising under the pos- 
tal fraud statutes * * * or under its commerce power 
* * * without deprivation of First Amendment rights. 
There is no constitutional right to disseminate false 
or misleading advertisements. 


And the court in further elaborating its rationale stated 

(ibid.) : 
Nor is the slight and incidental limitation of speech 
necessary to avoid the danger of public deception an 
infringement of the First Amendment. Petitioner re- 
mains free to advertise its product. It is prohibited 
only from representing or suggesting that its prod- 
uct is a dairy product. “It is not difficult to choose 
statements, designS and devices which will not de- 
ceive.” 


Even though the above decisions dealt with products 
other than books (Am. Br. 10), they are fully applicable 
to petitioners’ false advertising practices because the or- 
der herein does not impose any greater burden upon peti- 
tioners’ right to advertise than did the orders in the fore- 
going decisions. The order in the present case neither 
“forecloses access of novel or complex ideas to the mass 
media” (Am. Br. 12-13), nor prohibits “advertising of 
opinions or claims contained” in books (Am. Br. 13). As 
already made clear, it merely seeks to have petitioners in 
their advertising observe fair standards of literalness and 
accuracy both as to the representation of contents and as 
to the various efficacy claims for their book and pamphlet. 

This requirement to avoid deceptive advertising does not 
abridge in the slightest petitioners’ First Amendment 
right to publish and circulate their book and pamphlet. 
Petitioners remain fully free to advertise their product, 
except for “the slight and incidental limitation of speech 
necessary to avoid the danger of public deception.” E. F. 
Drew &: Co. v. Federal Trade Commission, supra, 235 F. 
2d at 740. Such a limitation could hardly be said to re- 
strain the distribution or circulation of the publications 
because “[i]t is not difficult to chose statements, designs 
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and devices which will not deceive.” United States v. 
95 Barrels of Vinegar, 265 U.S. 438, 443 (1924). 

The proposition that this application of the Act does not 
abridge petitioners’ First Amendment rights is confirmed 
by the fact that similar orders under the statute have 
been “regularly enforced by the executive officers and the 
courts for more than half a century” and “are now part 
and parcel of our governmental fabric.” Donaldson v. 
Read Magazine, Inc., 333 U.S. 178, 189-90 (1948) ; ef. 
Roth v. United States, 354 U.S. 476, 481 (1957). As 
noted previously, under the Act the Commission has is- 
sued and the courts have affirmed or enforced numerous 
orders which required publishers to cease and desist the 
use of misrepresentations of the material included within 
the publications whose sale the publisher is promoting 
(supra, pp. 36-37). 

Furthermore, decisions under the postal mail fraud 
statute * make it clear that the First Amendment does 
not protect efforts by publishers to increase circulation by 
deceptive advertisements concerning their publications. 
Donaldson v. Read Magazine, Inc., supra; Roth v. Gold- 
man, 172 F.2d 788 (2d Cir. 1949), cert. denied, 337 U.S. 
938. In Donaldson v. Read Magazine, Inc., supra, the 
publisher, Read Magazine, in an effort to promote the 
distribution and circulation of its books, engaged in a na- 
tional advertising campaign which misrepresented his puz- 
zle contest in which winners would receive copies of the 
publisher’s books (333 U.S. at 179-83). The Court ob- 
served that Congress had given the Postmaster General 
power to forbid the use of the mails for fraudulent pur- 
poses and that Congress had passed many similar statutes, 
such as the Federal Trade Commission Act (333 U.S. at 
189-90). The Court then stated (333 U.S. at 190): 


All of the foregoing statutes, and others which 
need not be referred to specifically, manifest a pur- 
pose of Congress to utilize its powers, particularly 
over the mails and in interstate commerce, to protect 
people against fraud. This governmental power has 


39 39 U.S.C. § 4005 (1964). 
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always been recognized in this country and is firmly 
established. The particular statutes here attacked 
have been regularly enforced by the executive officers 
and the courts for more than half a century. They 
are now part and parcel of our governmental fabric. 


In this context the Court rejected Read Magazine’s con- 
tention that the First Amendment protected its advertis- 
ing activities from inquiry under the statute or from the 
entry of an appropriate order (333 U.S. at 191-92). As 
stated by the Court (333 U.S. at 192): 


A contention cannot be seriously considered which 
assumes that freedom of the press includes a right 
to raise money to promote circulation by deception of 
the public. 


In Roth v. Goldman, supra, a postal fraud order was 
sustained where advertisements for several books were 
held to be unlawful because they misrepresented books to be 
filled with lewd, salacious material when, in fact, they 
were not. It appears from the records of the case that 


the seller had, in some of his advertisements, used direct 
quotations from the books to create a false impression of 
their contents.” Although the book seller contended his 
advertising was protected by the First Amendment, the 
court upheld the legality of the order issued by the Post- 
master General (172 F.2d at 789). A concurrring opin- 
ion, citing Donaldson v. Read Magazine, Inc., supra, ob- 
served that the First Amendment does not protect “read- 
ily demonstrable social mischiefs such as commercial fraud 
and the like” (172 F.2d at 792). 

The essential thrust of all of these decisions is that 
general regulatory statutes, such as Section 5 of the Fed- 
eral Trade Commission Act, which seek to regulate selling 
practices and particularly advertising practices, apply 
with full force to book publishers after they have pub- 
lished their books, newspapers, etc., just as they do to 
other entities also selling in commerce. Associated Press 


40 Petition for Writ of Certiorari, pp. 2, 5-6: Brief for Respondent 
in Opposition, pp. 2, 5; Roth v. Goldman, 337 U.S. 938 (1949). 
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v. United States, 326 U.S. 1, 7 (1945). As stated by the 
Supreme Court in Curtis Publishing Co. v. Butts, 388 
U.S. 130 (1967), involving a libel action based upon an 
article published in the Saturday Evening Post (388 US. 
at 150): 


The fact that dissemination of information and 
opinion on questions of public concern is ordinarily 
a legitimate, protected and indeed cherished activity 
does not mean, however, that one may in all respects 
carry on that activity exempt from sanctions design- 
ed to safeguard the legitimate interests of others. 
A business “is not immune from regulation because 
it is an agency of the press. The publisher of a news- 
paper has no special immunity from the application 
of general laws. He has no special privilege to in- 
vade the rights and liberties of others.” Associated 
Press v. Labor Board, 301 U.S. 108, 132-133. Fed- 
eral Securities regulation, mail fraud statutes, and 
common-law actions for deceit and misrepresentation 
are only some examples of our understanding that 


the right to communicate information of public in- 
terest is not “unconditional.” [Footnotes omitted.] 


Consequently, contrary to the contentions of petition- 
ers and the amicus curiae, it is immaterial under either 
the First Amendment or Section 5 of the Federal Trade 
Commission Act that deceptive advertising for a book is 
being regulated. Congress has demonstrated a concern 
that consumers shall be free from deception and able to 
rely on the truthfulness of advertisements. Donaldson v. 
Read Magazine, Inc., supra, 333 U.S. at 190. As against 
these rights “the publisher’s right to distribute publica- 
tions in the precise ways that those soliciting for him 
think brings the best results” must fall. Cf. Breard v. 
Alexandria, 341 U.S. 622, 644-45 (1951). This rationale 
is particularly applicable in the present case where pe- 
titioners remain completely free to distribute and free 
to advertise their book and pamphlet, except for “the 
slight and incidental limitation of speech necessary to 
avoid the danger of public deception.” E. F. Drew & Co. 
v. Federal Trade Commission, supra, 235 F.2d at 740. 
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III. Petitioners had adequate notice and hearing because 
from the beginning this proceeding was concerned with 
whether petitioners had misrepresented the contents 
of and the therapeutic benefits obtainable from their 
book and pamphlet 


Petitioners assert that the Commission’s findings of fact, 
opinion and order are invalid because they are “based 
upon a theory totally ignored at all prior stages of the 
proceedings” (Pet. Br. 43, 42-44). In support of this claim 
they state that they “had no reason to consider the possibil- 
ity that if the book were adjudged to be accurate and use- 
ful, the advertising which basically represented the char- 
acter and contents of the book would be condemned” (Pet. 
Br. 42). Indeed, petitioners assert that they would have 
produced several different types of evidence to show that 
the public was not misled by their advertising (Pet. Br. 
42-43). These claims, however, are entitled to no credence 
whatever, for the record demonstrates the direct contrary. 

Previously, we have set forth the main facts of record 
as to the pleadings, the prehearing conference, the hear- 
ings, the initial decision, and the Commission’s final de- 
cision (supra, pp. 2-8). From these facts it is clear that 
this proceeding was never concerned with the soundness, 
with the accuracy, or with the usefulness of petitioners’ 
book and pamphlet (supra, pp. 29-81). The proceeding 
since its very inception raised the question whether pe- 
titioners’ advertising misrepresented the contents of the 
book and pamphlet, and the therapeutic benefits obtain- 
able from them. 

The complaint literally encompassed charges that pe- 
titioners’ advertising was false and misleading because 
it was inaccurate in describing the contents of the book 
and pamphlet, as well as the therapeutic benefits obtain- 
able from those publications (supra, pp. 2-3)..7 And 
petitioners demonstrated by their answer and prehearing 
conference statements that they well understood that such 


41The brief of the amicus curiae filed with the Commission 
stated that the “complaint could be construed as attacking the 
accuracy of the advertising in describing the book” (J.A. 188). 
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misrepresentations were charged (supra, pp. 3-4). The 
prehearing order of the hearing examiner shows a recog- 
nition of this fact. 

The first issue identified by the prehearing order was 
whether the advertising made the representations alleged 
in the complaint (J.A. 48). The order then recognized 
that the second issue was whether these representations 
were false, misleading and deceptive (J.A. 48). The order 
further provided, in recognition of petitioners’ claim that 
the advertising “correctly reflected the contents of the 
book” (J.A. 41), that petitioners’ partial defense to the 
second issue was that petitioners’ representations were 
not as broad as alleged in the complaint (J.A. 48). As 
stated earlier, petitioners were also contending that, even 
if the representations of therapeutic benefits were made 
as alleged in the complaint, the book would actually pro- 
vide the benefits which were advertised (J.A. 256-57, 
261). Accordingly, the prehearing order provided that 
another defense of petitioners would be that to the ex- 
tent that representations were made as charged in the 
complaint they were true (J.A. 48-49). The prehearing 
order further provided that the issue as to the consuming 
publie’s “impression of the statements” in petitioners’ ad- 
vertising would be resolved “solely on the advertisements 
themselves” (J.A. 48). Both counsel supporting the com- 
plaint and counsel for petitioners agreed that no other 
evidence would be adduced (J.A. 266-68). 

It was on the basis of such a formulation of issues that 
the hearings were held and the examiner rendered his 
initial decision (supra, pp. 5-8). He made rulings on 
each allegation of the complaint in accordance with the 
issues as set forth in the prehearing order. Thus, peti- 
tioners’ present claim that the accuracy of their adver- 
tising of the publications was not involved in this pro- 
ceeding cannot withstand examination, and cannot be ac- 
cepted.*? 


42 Even if petitioners had produced testimony from members of 
the public that they were not deceived by petitioners’ advertising, 
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On appeal to the Commission, in contrast to petitioners’ 
present contention (Pet. Br. 27, 43), both the impression 
of petitioners’ advertising upon the consumer, and its 
accuracy in describing the book and pamphlet were 
thoroughly presented. Petitioners contended that the claims 
made in the advertising simply reiterated the contents of 
the publications and thus were truthful in every respect. 
They further argued that their advertising did not make 
positive assurances of therapeutic benefits as alleged in 
the complaint, but merely made representations of pos- 
sible benefits (J.A. 175-85). The amicus curiae urged 
the Commission that the advertising was an accurate re- 
flection of the opinion content of the book and no more 
(J.A. 188). Counsel supporting the complaint disputed 
these arguments (J.A. 195-203), and asserted that the 
advertising “does give the impression, that [The Health 
Finder] is a panacea of all ills; that it will afford treat- 
ment, cure, relief and/or prevention of various diseases” 
(J.A. 199). He then asserted that the advertising was 
false, misleading and deceptive because it attributed to 
the book treatments and cures which were not contained 
in the book, as well as therapeutic benefits which the book 
would not afford the reader (J.A. 200; see also J.A. 196- 
97, 199, 202-3). 

At oral argument all counsel and the Commission dis- 
cussed the legal implications under the Federal Trade 
Commission Act of advertising which misrepresented a 
book’s contents (J.A. 204-41). At the very beginning of 
his argument petitioners’ counsel was asked (J.A. 206) : 


Commissioner Jones: What is your position, that 
Whether or not the advertising correctly describes the 
book, the Commission has no right to look into it? 
Or is it first a factual problem? Js the advertising a 
correct factual description or is it not? [Emphasis 
added.] 


this would not have compelled the Commission to dismiss the com- 
plaint. Double Eagle Lubricants, Inc. v. Federal Trade Commission, 
360 F.2d 268, 270 (10th Cir. 1965). 
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A few moments later counsel for petitioners was again 
questioned on this same issue (J.A. 207) : 


Commissioner Jones: Let me interrupt you once 
again, Judge Arnold. Supposing the advertisement 
makes a claim about what the book says, that the 
book—if you read this book, you will be cured of 
cancer. 

Mr. Arnold: Right. 

Commissioner Jones: And in fact there is noth- 
ing in the book that says this, so that the advertise- 
ment is totally distinct from something in the book. 
Would you still say that that advertisement is im- 
mune from Federal Trade jurisdiction? 


Commissioner Elman then interposed, as follows (ibid.): 


Commissioner Elman: Judge Arnold, suppose an 
advertisement reproduces what purports to be the 
table of contents, and chapter one of the book, ac- 
cording to the ad, is cancer cures. But the book itself 
and the table of contents in the book itself are very 
different. There is nothing in the book at all dealing 
with cancer. Now, the Commission could determine 
that that ad was false without in any way perform- 
ing any censorship function. 

Mr. Arnold: If the advertising was untruthful, I 
think it could, excepting that this case doesn’t raise 
the issue, excepting I think—[emphasis added]. 


Counsel for petitioners thus conceded that if the adver- 
tising told the public that the book contained “cancer 
cures” and there was no discussion of cancer in the book, 
the Commission could proceed against the advertising for 
being deceptive. 

When the amicus curiae addressed the Commission at 
argument on appeal, the question of advertising which 
misrepresented the contents of the book again quickly 
came up. He stated (J.A. 213): 


Mr. Ross: Let me give you an example, Chairman 
Dixon, of how you might, as I understand it, appro- 
priately exercise your statutory functions in the ad- 
vertising of books. 
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If I wrote a book or attempted to advertise a book 
about mammalian biology and the book in fact was 
about reptilian biology, I might lead people to buy 
that book under a deception or misconception as to 
its contents. 


Here plainly, as in the case of counsel for petitioners, it 
was directly conceded that advertising which misrepre- 
sented the contents of a book was deceptive, and within 
the Commission’s jurisdiction. Following this another 
Commissioner pursued the same point, as follows (J.A. 
216-17) : 


Commissioner Reilly: And if the book said, I 
mean, if the advertisement said this book will teach 
you how to type, that would be not protected, is that 
correct? 

Mr. Ross: Nothing in the book about typing. 

Commissioner Reilly: Now, what if in the opin- 
ion in the book the author said it is my opinion that 
if you can learn to print, you can type? 

Mr. Ross: Well, Commissioner, you are drawing 
me into a field, of course, I understand quite legiti- 
mately, of a hypothetical which is rather general in 
terms. I would say that—come back to what seems 
to me the principle on which you would be on sound 
ground. If the advertising is misrepresenting the 
book as a commodity to the extent that a person will 
buy the book and be deceived in buying it, not be- 
cause some of the ideas in it may be wrong or some 
of the beliefs expressed in it may be wrong but 
simply because the book is misdescribed in some sig- 
nificant way— 

Commissioner Reilly: So an advertisement which 
says in block letters, learn how to type, and the book 
was about printing, would be misleading and false. 

Mr. Ross: I believe you would be justified. 


Still later during argument on appeal counsel support- 
ing the complaint was asked if he thought that he had 
gotten into the whole “problem of advertising” because 
of his theory that the advertiser had made independent 
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claims about what the book would do (J.A. 223). Obvi- 
ously, this question once again raised the exact issue of 
advertising deceptively misrepresenting the contents of 
publications by making “independent” claims concerning 
the therapeutic benefits in them. Again, during argument 
on appeal complaint counsel was asked “about the claim 
that the book will add years to your life” in these terms 
(J.A. 225): 


* * * Did the book say that or is that the advertiser’s 
claim? What are we concerned with here, what the 
book has said or what the advertiser said the book 
said? [Emphasis added.] 


Another Commissioner then asked complaint counsel (J.A. 
226) : 


How could it [the advertising] mislead the public 
about what the book says if the book says it? 


This question once again formulated precisely the issue 
counsel for petitioners surprisingly now claims was never 
argued. Of basic importance, the argument on appeal 
pointed up the exact rationale of the Commission’s ulti- 
mate decision, that is, the advertising deceived the public 
as to the contents and character of petitioners’ publica- 
tions. 

This same issue presented itself at still other points 
during argument on appeal (J.A. 226, 227, 229-30). 
Complaint counsel was even asked if he could go through 
the complaint and point out (J.A. 283) : 


* * * which of the representations that you are 
alleging are misleading and deceptive are v 

ent of anything contained in the book. [Emphasis 
added.] 


Further, on rebuttal by counsel for petitioners, the Com- 
mission persisted in concerning itself with this question, 
as follows (J.A. 240): 


Commissioner Reilly: What if you are advertis- 
ing that speech * * * and the advertising contains 
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statements which were false. They said this speech 
is about foreign affairs when it is about domestic 
affairs. 


A clearer record is not possible. The issue as to the 
impression of the book which the public would gain from 
reading the advertisements was argued in detail and at 
length—completely contrary to petitioners’ statements to 
this Court (Pet. Br. 27, 42-44). 

Consequently, as no new issue was introduced by the 
Commission’s final decision, and as their findings were 
fully consistent with earlier portions of the proceeding, 
there can be no question that petitioners had adequate 
notice and hearing under Section 5 of the Administrative 
Procedure Act. 5 U.S.C. § 554 (Supp. II 1965-66). Under 
that statute the requirements of a fair hearing are satis- 
fied if petitioners have adequate notice either in the com- 
plaint or otherwise that a practice is an issue in the pro- 
ceeding, and are given an opportunity to meet it. Federal 
Trade Commission v. National Lead Co., 352 U.S. 419, 
427 (1957); Kuhn v. Civil Aeronautics Board, 87 App. 
D.C. 130, 132-34, 183 F.2d 839, 841-43 (1950). These 
requirements were fully satisfied in this proceeding be- 
fore the Commission. Petitioners by their own statements 
demonstrated that they understood the complaint to charge 
advertising misrepresentations of the contents of their 
book and pamphlet as well as the therapeutic benefits 
obtainable from them. Throughout the proceeding they 
not only had full opportunity to meet these charges, but 
they did, indeed, use that opportunity. Consequently, they 
had a fair hearing upon the final decision of the Com- 
mission. 


IV. Under the circumstances of this proceeding it was 
proper for the Commission to conclude that a cease 
and desist order was in the public interest, even though 
petitioners asserted there had been a discontinuance 
of the challenged practices 


Petitioners assert that it was an abuse of discretion 
for the Commission to issue an order to cease and desist 


53 


against “discontinued” advertising of “out-of-print” pub- 
lications (Pet. Br. 3-7, 21-22, 45-46).** However, this 
defense is without merit as it does not have adequate 
factual or legal support. Initially relevant to the merits 
of petitioners’ argument ** is the fact that the deceptive 


43 Petitioners initially claim to find support for this argument 
in a remark of the Commission in refusing an appeal from the 
hearing examiner’s denial of an early motion of petitioners to dis- 
miss, based on alleged discontinuance. The Commission, in denying 
this appeal, remarked that prior to the issuance of the complaint it 
had been aware of the alleged discontinuance, but believed that 
petitioners’ current advertising “probably suffered from the same 
basic deceptive themes as did the earlier advertising’ (J.A. 80- 
81). 

Petitioners have now seized upon this statement and made it the 
basis for a specious claim (see Pet. Br. 6-7, 21-22, 45-46) that the 
Commission “admitted that the prosecution of a complaint involv- 
ing an out-of-print book * * * would have been an abuse of its 
discretion.” However, to construe this early remark of the Com- 
mission as a “concession” is an absurdity. 

The Commission obviously was making no such fundamental 
determination. Even if the Commission had assumed that advertis- 
ing currently in use by petitioners at the time of the complaint 
was probably deceptive and therefore justified the complaint, the 
expression of such an assumption certainly did not involve a deter- 
mination that if current advertising were not shown to be deceptive 
the prosecution of the complaint would be an abuse of discretion. 
The Commission was, in any event, entitled to change its mind, 
particularly after having reviewed the evidence adduced at the hear- 
ing. The Elmo Company Vv. Federal Trade Commission, D.C. Cir. No. 
20,709 (Dec. 27, 1967) (slip opinion, p. 5). 

Of equally fundamental importance, however, is the fact that the 
Commission clearly did not accept petitioners’ argument that the 
advertising of the book and pamphlet had in fact been “discon- 
tinued.” The Commission in its ruling referred to the discontinu- 
ance as merely alleged (J.A. 80). And this characterization was con- 
sistent with the record. The motion papers of counsel supporting 
the complaint (J.A. 73-76) and counsel for petitioners (J.A. 67- 
70) revealed that counsel for both sides had been unable to agree 
“as to whether or not the advertising has ceased for each of the 
publications which are subject of the complaint” (J.A. 75). And, 
as will be demonstrated hereinafter (infra, pp. 54-58), the facts 
developed at the hearing directly support both the Commission’s 
labeling of this defense as “alleged” in its early ruling, and the 
Commission’s ultimate rejection of this defense in its final opinion 
(J.A. 957-60) . 


44 Petitioners’ “Background of Proceedings” (Pet. Br. 3-7) pur- 
porting to lay the factual basis for their argument misstates as well 
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advertising of The Health Finder was not discontinued 
until after petitioners’ advertising for this publication 
had been twice investigated by the Commission’s staff. 
Indeed, the advertising was not discontinued until peti- 
tioners had a copy of the Commission’s proposed com- 
plaint in hand, and a formal adjudicative proceeding was 
in prospect. 

As already described, the advertising of The Health 
Finder found deceptive in this proceeding consisted main- 
ly of two versions of an advertising brochure dissemi- 
nated over a seven-year period, from 1956 through 1963. 
The first version (CX 8A-D, 9A-D, J.A. 835-42) was 
used from 1956 until April 1960, which was six months 
after petitioners’ advertising practices for their book and 
pamphlet had come under investigation (J.A. 651-52, 
654-55). 

Thereafter, the second version continued to be circu- 
lated until late in 1963. This was many months after 
Commission attorneys in October 1962 continued the in- 
vestigation of petitioners’ advertising for their book and 
pamphlet by again visiting petitioners’ headquarters (J.A. 
651-52, 655-56, 739-40; CX 22A-H, J.A. 849-56). Both 
versions were ultimately found by the Commission to have 
untruthfully and deceptively misrepresented The Health 
Finder. 

In August 1963, ten months after the second visit of 
Commission attorneys to petitioners’ office, petitioners re- 
ceived notice from the Commission of an intention to issue 
a complaint initiating a formal adjudicative proceeding 
in this matter (J.A. 656). Petitioners immediately 
sought an opportunity to avoid litigation by informal non- 
adjudicative settlement as provided by the Commission’s 
rules (CX 22A, J.A. 849). A letter from petitioners to 
the Commission (CX 22A-H, J.A. 849-56), dated August 
28, 1963, written to promote this end, reveals that the 
revised brochure ultimately determined to be deceptive 
was at that late time still the “current piece” of petition- 


as ignores a number of significant facts of record relevant to 
petitioners’ discontinuance argument. 
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ers’ advertising (CK 22K, J.A. 853).*° It is therefore 
plain that petitioners continued their deceptive advertis- 
ing of The Health Finder until well after investigation 
by the Commission and until at or about the time the 
Commission communicated its intention to issue a com- 
plaint.* 

Those who continue deceptive practices until proceed- 
ings are begun against them or they are under investiga- 
tion have no standing to demand a dismissal of a com- 
plaint. Galter v. Federal Trade Commission, 186 F.2d 


45 Petitioners later attempted to disavow the statement in this 
document describing the second version of their advertising bro- 
chure as the “current” promotional item used to sell The Health 
Finder. Petitioners claimed that by the term “current” they meant 
only that the brochures were continuing to draw responses, 7.e., they 
were out in circulation among the public, having been mailed some 
months earlier (J.A. 737-40). 

Petitioners’ letter to the Commission of August 28, 1963, how- 
ever, made no mention, and did not even intimate any contention, 
that petitioners had ceased mailing the revised brochure earlier in 
1963. The document simply referred to the revised advertising 
brochure as the “current piece” (J.A. 853). 


46 Nothing in the foregoing facts supports any claim of “tacit 
approval” of petitioners’ advertising, or that the Commission had 
“no objection” to petitioners’ advertising (Pet. Br. 4). Petitioners, 
after the first visit of the Commission’s investigating attorney, 
neither sought nor obtained any Commission statement as to the 
legality of either the original or revised advertisement (J.A. 655). 
To the contrary, the visit by the Commission’s attorney in October 
1962 continuing the investigation in itself shows that there had been 
no “tacit approval” of petitioners’ advertising, and clearly demon- 
strates that the Commission did find fault with the advertising. 

The Commission does not have unlimited funds, and must allo- 
cate its resources among many matters. Authority to act cannot 
evaporate through lack of administrative exercise. Federal Trade 
Commission V. Bunte Bros., Inc., 312 U.S. 349, 352 (1941). Although 
a three-year period without issuing a complaint is not considered 
to amount to “laches,” it is well settled in any event that laches 
and estoppel of the sort suggested by petitioners do not apply 
against the government in a suit by it in the public interest. Federal 
Trade Commission v. Algoma Lumber Co., 291 U.S. 67, 80 (1934) ; 
Utah Power & Light Co. v. United States, 243 U.S. 389, 408-9 
(1917); Double Eagle Lubricants, Inc. V. Federal Trade Commis- 
sion, 360 F.2d 268, 270 (10th Cir. 1965); P. Lorillard Co. Vv. 
Federal Trade Commission, 186 F.2d 52, 54-56 (4th Cir. 1950). 
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810, 812 (7th Cir. 1951) ; Eugene Dietzgen Co. v. Federal 
Trade Commission, 142 F.2d 321, 330-31 (7th Cir. 1944), 
cert. denied, 323 U.S. 730. Moreover, discontinuance per 
se does not mean that there is no public interest in issu- 
ing a complaint, and constitutes no bar whatever to the 
entry of an order to cease and desist. Federal Trade 
Commission v. Goodyear Tire & Rubber Co., 304 US. 
257, 260 (1938).‘7 Indeed, petitioners’ counsel conceded 
that “this case is not in a purely technical sense a moot 
case” (J.A. 54). 

Whether a cease and desist order should be entered, 
notwithstanding claims of discontinuance, is a matter 
peculiarly within the sound discretion of the Commission, 
and turns, as stated by the Commission, on “whether 
there is adequate assurance against resumption of the 
practices” (J.A. 959). Coro, Inc. v. Federal Trade Com- 
mission, 338 F.2d 149, 153 (1st Cir. 1964), cert. denied, 
380 U.S. 954 (1965) ; Montgomery Ward & Co. v. Federal 
Trade Commission, 379 F.2d 666, 672 (7th Cir. 1967) ; 
Benrus Watch Co. v. Federal Trade Commission, 352 F. 
2d 318, 322 (8th Cir. 1965), cert. denied, 384 U.S. 939 
(1966). The determination that an order was in the pub- 
lic interest was made by the Commission in view of all 
the circumstances. The Commission noted (J.A. 958) that 
petitioners’ deceptive advertising of the book and the 
pamphlet was not used a single time or on limited occa- 
sions. Petitioners’ deceptive advertising was a practice 
utilized and continued over a long period of time; indeed, 
the book and pamphlet were still in print at the time of 
trial, and petitioners were still offering them for sale.** 


47 To the same effect are: Giant Food Inc. v. Federal Trade Com- 
mission, 116 App. D.C. 227, 236, 322 F.2d 977, 986 (1963) ; Carter 
Products, Inc. Vv. Federal Trade Commission, 323 F.2d 523, 531 
(5th Cir. 1968); Clinton Watch Company v. Federal Trade Com- 
mission, 291 F.2d 838, 841 (7th Cir. 1961); Country Tweeds, Inc. 
v. Federal Trade Commission, 326 F.2d 144, 148 (2d Cir. 1964) ; 
Feil v. Federal Trade Commission, 285 F.2d 879, 886, n. 15 (9th 
Cir. 1960). 


48 J.A, 677-78; CX 4A-B, J.A. 828-29; CX 27 at p. 58, J.A. 859-60. 
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As further noted by the Commission (J.A. 959), peti- 
tioners’ assurance against resumption of the challenged 
advertising was limited to the statement that they did 
not plan to promote or advertise The Health Finder or 
the pamphlet in the future (J.A. 652). The Commission 
does not have to accept a mere assurance that the unlaw- 
ful practice will not be resumed. Coro, Inc. v. Federal 
Trade Commission, supra, 388 F.2d at 153; Carter Prod- 
ucts, Inc. v. Federal Trade Commission, supra, 323 F.2d 
at 581; Federal Trade Commission v. Wallace, 75 F.2d 
733, 738 (8th Cir. 1935). In view of the facts, the Com- 
mission thought it inconceivable that petitioners, who pub- 
lish many health publications including ones similar to 
the book and pamphlet (J.A. 651, 678-708), would “con- 
sign to the junk-heap a 944-page purported encyclopedia 
dealing with health problems.” The Commission thought 
it was far more likely that petitioners intended to bring 
The Health Finder out in the future in some new edition 
(J.A. 958). 

The Commission’s action in rejecting any claim of 
mootness is particularly appropriate in view of the fact 
that petitioners insisted before the Commission, as they 
do before this Court, that their conduct never violated 
the law, and that their advertising was truthful in every 
respect. As the Commission noted, petitioners “are not 
in the position of being repentant advertisers” but, on 
the contrary, petitioners (J.A. 959) : 


* * * continue to insist on their position that their 
advertising does not violate the law and indeed that 
they have a constitutional right to continue this 
precise advertising. 


Insistence that challenged practices are lawful is a proper 
factor for the Commission to take into consideration in 
determining that a cease and desist order is necessary. 
Galter v. Federal Trade Commission, supra; C. Howard 
Hunt Pen Co. v. Federal Trade Commission, 197 F.2d 
278, 281 (8d Cir. 1952); Spencer Gifts, Inc. v. Federal 
Trade Commission, 302 F.2d 267 (8d Cir. 1962). In 
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Spencer Gifts an argument was rejected that because the 
deceptive advertising had been discontinued “several 
months before the Commission’s inquiry began” the Com- 
mission was arbitrary in issuing an order to cease and 
desist. In Hunt the court remarked (197 F.2d at 281): 


Petitioner may not be heard to complain of an order 
restraining it from an unfair method of competition 
when at the same time petitioner insists it has a 
right to practice it. 

Under the circumstances the conclusion of the Commis- 
sion that the public interest required an order to cease 
and desist in this case was an allowable exercise of the 
Commission’s discretion. The Commission has wide lati- 
tude in selecting the remedy once a violation is found to 
exist, and it follows @ fortiori that a similar latitude 
applies to the determination of the need for an order in 
the first instance. See, ¢.g., Jacob Siegal Co. v. Federal 
Trade Commission, 327 U.S. 608, 611 (1946); Federal 
Trade Commission v. Colgate-Palmolive Co., 380 U.S. 374, 
392 (1965). 
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CONCLUSION 


For the foregoing reasons, it is submitted that the 
order of the Commission should be affirmed and enforced.” 


Respectfully submitted. 


JAMES McI. HENDERSON 
General Counsel 


J. B. TRULY 
Assistant General Counsel 


DANIEL H. HANSCOM 
RICHARD C. FOSTER 
Attorneys 


Attorneys for the Federal Trade Commission 
Washington, D. C. 20580 


January 1968 


4#°“To the extent that the order of the Commission is affirmed, 
the court shall thereupon issue its own order commanding obedience 
to the terms of such order of the Commission.” Federal Trade Com- 
mission Act, Sec. 5(c), 52 Stat. 113 (1938), 15 U.S.C. § 45(c) 
(1964). 
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THE COMMISSION'S BRIEF AVOIDS THE FACT THAT THE 
HEARINGS BELOW WERE DIRECTED TO THE DETERMINATION 
OF THE WORTH OF IDEAS, OPINIONS AND BELIEFS, 
EXPRESSED IN RESPONDENT'S BRIEFS, IN VIOLATION OF 
THE FIRST AMENDMENT. 


In our Reply Brief we will address ourselves first 


to the: main issue in this case. It is expressed in. 


ay ae 


Question II in Respondent's brief as follows: 


‘whether the Commission's proceedings 
in this matter contravene the First Amend- 
ment of the Constitution and are beyond 
the authority of the Federal Trade Commis- 
sion Act?" 


It is expressed in more detail and more accurately, 


we think, in Nos, I and II of Petitioners' “Questions Pre- 


sented," in the following language: 


"J, Whether the Federal Trade Commis- 
sion has jurisdiction to sit as a board of 
review to examine into the worth of ideas, 
opinions, beliefs, and theories expressed 
in books, and to prohibit the repetition of 
such ideas, opinions, beliefs, and theories 
in the advertising of such books on the 
ground that, in the view of the Commission, 
these beliefs, ideas, and theories are false, 
invalid, or incomplete. 


"TT, The second issue presented was not 
raised by the Complaint or at the hearing: 
Does the Commission have jurisdiction to pre- 
vent the publisher of admittedly well-written 
an@ meritorious books from using in its adver- 
tisements the opinion of the author and readers 
of the books as to their merits and the bene- 
fits which a reader might derive from then, if 
in the opinion of the Commission, the author or 
its readers have an exaggerated idea of the 
value of the books and express that idea in a 
'¢]amboyant' and ‘exaggerated’ manner?" 


Respondent's brief is a disingenuous attempt to avoid 


Petitioners' Issue No. I stated above. To read Respondent's 


Be 


brief one would get the impression that the trial did: not 


concern whether or not the medical ideas in the book in- 


volved here were sound, It only concerned whether the 


advertisements correctly described those ideas. But, as 
Commissioner Elman points out, the case was tried on the 
theory cf the Commission's decision in Witkower Press, inc. , 
57 .F.T.C. 145 (1960). According to that decision, ideas 
‘stated in a book which the Commission regards as erroneous 
cannot be repeated in advertising; if such ideas are 'so 
repeated -- which they inevitably are in most book adver- 
tisements -- the Commission has full eutlionicy <6 evaluate 
their worth and condemn ‘those ideas which it believes false, 
invalid, or incomplete. The rationale of the Witkower case 
is thus merely a device by which the Commission, under the 
guise of challenging the advertising, can censor ideas in 
books of which it disapproves. 

In the case of Petitioners, the Commission, se the 
Complaint demonstrates, clearly sought to condemn the ideas 
in their publications as false and dangerous. Petitioners 
chose to defend their publications against these charges 


of medical gisickenvs The inquiry at the trial was whether 


Nien 


the advice in Petitioners' publication was bad medical advice. 
In pursuit of that inquiry, the book was examined line by line 
and page by page. Had the question been solely whether’ the 
advertising misled the reader with vegpack to what he would 
find in the book, expert testimony on the part of physicians 
would have been unnecessary. Any competent book reviewer 
could have answered such a question. 

Yet the brief of the Commission attempts to rey a 
decision by this Court on the constitutionality of its 
decision in Witkower. Clearly the Commission has not 
abandoned the principle of the Witkower decision. It has 


followed that decision in a recent advisory opinion, pub- 


lished in the Federal Register of January 18, 1968, comment~ 


ing on proposed advertising of a pamphlet. This opinion is 
attached hereto as Exhibit A; notably, Commissioner Elman 
again dissented on the ground that the Commission should» 
not "set itself up as a board of review examining into the 
validity or worth of ideas, opinions, beliefs, and theories 
disseminated to the public." 

For this Court to write an opinion which did not 


consider the Witkower doctrine on the flimsy ground that 
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it was not an issue in the case at the trial would, we 
think, be impossible. Indeed, the Commission itself in 
describing the effect of the orders is unable to form- 
late a sentence which does not compel an examination of 
the Witkower decision. For example, on page 31 of its 
brief the Commission states: 


“and consistent with these views of the pro- 
ceeding, neither the order proposed by the 
complaint (J.A. 23-25), nor the order pro- 
posed by the hearing examiner in his initial 
decision (J.A. 167-69), would prohibit peti- 
tioners from the use in advertising of any 
of the opinions of the publications. Those 
orders would only prohibit petitioners from 
the use of flamboyant and false representa~ 


tions of therapeutic benefits." (Emphasis 
supplied) : 


The book as a whole is approved by the Commission 


as containing helpful medical advice. However, it also 
contains many opinions in which the publisher believes 

but which medical witnesses have testified have no thera- 
peutic value. Yet the order in this case, as explained 
above, compels the Petitioners not to repeat in advertising 
any of these controversial statements, and if they do so, 
they do it at a very substantial risk. This order as ex- 


plained by the Commission itself makes the Witkower doctrine 
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an issue in this case which this Court cannot avoid. 

On the merits of the Witkower doctrine, under which 
the Commission claims authority to review and determine the . 
_ soundness of opinions in books, we have nothing to add to 
our original brief except to say that not a single case 
cited by the Commission gives it the authority to treat 
opinions in books as pills in a box, Opinions are not 
products. If they-are to be treated as products there’ 
is no limit to the power of censorship claimed by the 
Commission. The book in this case deals with health 
problems, But the authority which the Commission claims 


in its brief applies to all books which contain opinions 


or advice on any subject, whether it be economics, in- 


vestments, political theory or false advice about con- 
ducting the Vietnamese War. Once Witkower is sustained, 
the Commission is granted the power to prevent the adver- 
tising of any book which publishes opinions which the Com- 


mission thinks will be bad for the public to adopt. 


II. THE COMMISSION'S ASSERTED POWER TO CHALLENGE 
"EXAGGERATED" OR "FLAMBOYANT" ADVERTISING OF 
BOOKS IS BUT ANOTHER DEVICE FOR UNCONSTITU- 
TIONAL CENSORSHIP. 


We will now address ourselves to the second question 
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set out in our original brief which the Commission apparently 


claims is the only question in the case, i.e., the prohibi- 


tion of flamboyant claims by a publisher as to the merits 
of an author's books. The Commission wants this Court to 
grant it the gucnoeece to review the advertising of Books 
of any kind or character to determine whether the Deg 
has cpaboeuaved the value or scope of the ideas in the Bock: 
to the reader. 

This is clearly the issue here since the Commission's 
brief itself plainly concedes that Petitioners' advertising 
does not mislead the public as to the general nature of 
Petitioners! books. Rather, it asserts that based on its 
evaluation of the contents of the book, the advertising is 
exaggerated and flamboyant, 

This power to restrict flamboyant advertising gives 
the Commission a censorship authority far beyond the 
Witkower case. Presumably novels would escape the Commis- 
sion's jurisdiction to prevent the advertising of unsound 
opinions in the book, This is because the opinions ina 
novel are 2 usually those of fictitious Characters: Bat, 


under the claim of the Commission to censor flamboyant 
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advertising no book would escape its jurisdiction, even 
novels. For example, if a publisher: advertised a novel 


as the best novel in the last ten years this claim would 


certainly be flamboyant. Suppose all the critics con- 


sidered it the worst novel in the last ten years and un- 
animously so testified. The Commission in exercising its 
present claim to censorship would compel. the publisher to 
rewrite his advertising and state at the top in bold 
letters “THIS IS ONLY A MEDIOCRE BOOK."" Otherwise the 
public would be misled into buying bad books. 

| And on top of all this the Commission claims that 
its opinions with respect to the flamboyant character of 
book advertising are not subject to review because the 
mere fact that it arrives at those opinions must be 
treated as substantial evidence. To support this the 
Commission cites dicta from cases involving products. 

Let us examine the interpretation of the advertis- 
ing in this case which the Commission says cannot be re-~ 
viewed. In.this case the advertisement principally 
complained of is that the book guarantees a sure cure 
for every disease known to man, For example, Respondent's 


brief states (p. 40): 


One 


"However, the advertising uses many words and 

statements to imply clearly that the book 

does, indeed, answer all health problems. 

Thus, the advertising features the book as 

‘An encyclopedia of HEALTH INFORMATION’ which 

‘ANSWERS HEALTH PROBLEMS' and 'TELLS .YOU HOW 

TO STAY HEALTHY.'" 
Certainly the above quotation from the advertisement on its 
face cannot possibly be interpreted to mean that the book 
contains an answer to all health problems and no reasonable 
man could possibly come to that conclusion. . But the Commis- 
sion interprets. these phrases to mean "all health problems" 
because testimonials appear in the advertising which state 
that particular individuals have benefited from the advice 
in the book and because there is a checklist of 100 topics 
which are stated to be covered in the book. (Resp. Br., 
p. 41) No rational man could construe this combination of 
testimonials with the general statements quoted above to 
mean that he could find a cure in the book for all known- 
diseases, 


In answer to the argument that no reasonable man 


would arrive at the Commission's conclusion that the book 


cured every known disease the Commission has the following 


to say (Resp. Br., p. 22): 
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"Petitioners assert that no reasonable 
person would conclude that the advertising 
made the representations found by the Com- 
mission (Pet. Br. 45). But, it is clear 
that, ‘{uJ]nlike that abiding faith which 

- the law has in the “reasonable man," it 
has very little faith indeed in the 
intellectual acuity of the “ordinary pur- 
chaser" who is the object of the advertising 
campaign.'" 


Ia support of this the Commission cites Federal Trade 
Conmission v. Sterling Drug, Inc., 317 F.2d 669, 674 (2nd 
Cir. 1963), and Giant Food Inc. v. Federal Trade Commission, 
116 App. D.C. 227, 232, 322 F.2d 977,982 (1963). With 


respect to a product this quotation may correctly state the 


law. Indeed, in Sterling Drug the character of the public 


who is protected from buying worthless products is described 


in detail as follows: 


“The general public has been defined as 
‘that vast multitude which includes the 
ignorant, and unthinking and the credulous, 
who, in making purchases, do not stop to 
analyze but too often are governed by appear- 
ances and general impressions," The average 
purchaser has been variously characterized 
as not 'straight thinking,’ subject to ‘im- 
pressions,’ uneducated, and grossly misin- 
formed; he is influenced by prejudice and 
superstition; and he wishfully believes in 
miracles, allegedly the result of progress 
in science * * *, The language of the 
ordinary purchaser is casual and unaffected. 
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He is not an ‘expert in grammatical construc- 

tion" or an ‘educated analytical reader! and, 

therefore, he does not normally subject every 

word in the advertisement to careful study." 

317 F.2d at 674, 

To apply the Commission's test to the advertisement 

of opinions in books provides a dramatic illustration of 
the fundamental error which the Commission makes when it 


equates opinions and products, For example, if the 


Commission is affirmed in this case and Harper & Row 


writes for guidelines as to how it may advertise its 
books the Commission must reply as follows: 
. "Gentlemen: © 


Your advertisements must be so worded as 

to be understood by 'the ignorant, and un- 
thinking andthe credulous'. The average 
purchaser [of books] has been characterized 

as not 'straight thinking', subject to im- 
pressions, uneducated and grossly misinformed; 
he is influenced by prejudices and supersti- 
tion and he wishfully believes in miracles, 
He is not an expert in grammatical construc- 
tion or an educated analytical reader, This 
is the test which you aust apply to your 
promotional advertising of books. Your adver- 
tising must be thoroughly understood by the 
school drop-outs in the ghetto, otherwise it 
will be prohibited. The advertising of opinions 
in books must conform to the rules of advertising 
laid down for the sale of pills in boxes, The 
audience to which these advertisements must be 
addressed are those in the lowest level of 
intelligence." 
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We do not think that this is an unfair statement of 


the position which’ the Commission takes in its brief. It 


wants to apply the same standards of promotional advertis- 


ing with respect to the value of opinions in books as it 
does to evaluate the advertising of the value of pills. 
It wants to assume that any advertising of books which 
might be misunderstood by the extremely ignorant and un- 
educated oan be prohibited on the same standards that 
advertising of pills can be prohibited. And having 
applied those standards based on the notion that the 
ordinary purchaser of a book is as ignorant and uneducated 
as the purchaser of miracle pills it wants to claim that 
its interpretation cannot be reviewed because the mere 
fact that the Commission came to that conclusion is sub- 
stantial evidence to support it. 

To show the practical effect of the Commission's 
meddiesome activity with respect to the distribution of 
books we reproduce a typical book advertisement printed 
in the New York Times. We have not read the book but we 
will assume it is a good one and contains 2dvice useful 


to its readers, Yet unquestionably this advertisement 
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B. arents are the best-intentioned people in 
the world. They wake up each morning with 
the resolve: this is going to be a peaceful 
day. No yelling, no arguing and no fighting. 
Does it turn out that way? Most of the time, 
the answer is “No.” 

Words that linger lovingly 
CrmLpreneSE can change all that. Children 
often speak in a kind of code. CumprenesE 
is the key to this code. It’s the special lan- 
guage of rapport between parent and child. 
Cumpnenese keeps you from saying things 
you don’t mean. Things that create hostility 
and resentment. It enables you to say things 
to a child that show understanding. Things 
that say “I know how you feel.” 

For example, your child’s best friend 
has gone away for a vacation. Your child is 
lonely and hard to get along with. He mopes, 
“J have no one to play with. What should I 
do?” Instead of saying “Don’t bother me, 
you've got 2 million toys” or “Find someone 
else to play with,” you talk in czmLDRENESE. 
You say “You miss your friend. You wish he 
were here.” Suddenly your child under- 
stands that you understand. 


All parents can do it 


Dr. Ginott gives example after example of 
specific solutions to concrete, everyday 
problems: how to teach politeness politely, 
not rudely . . how to leave for an evening 
out without tears and guilt... how to get 
homework or music lessons done without 
threats... how to tell your child about a 
new baby or cope with the facts of life. He 
shows you how you can use CHILDRENESE to 
help your child develop a healthier person- 

* ality, a positive self-image and a respect for 
self and others. 


Anger without insult 


Children are ¢hildish so all parents get - 


angry. BETWEEN PARENT AND CHILD 


JANUARY 21, 1968 


They’re talking 


CHILDRENESE | 


—the new way to 
get through to your child 


shows you how to express that anger—with- 
out harming your child. Primary rule: no 
insults. You describe what you see. Describe 
what you féel. But you do not attack the 
child’s personality and character. 

Praise in CHILDRENESE 
There are desirable and undesirable ways of 
praising your child. If he’s done a good job 
cleaning up the yard, don’t tell him he’s 
“wonderful,” or “an angel.” You're setting 
standards he just can’t live up to, Anxiety 
is created instead of security. He may have 
to show you he’s not that terrific, and may 
misbehave to prove it. In CHILDRENESE you 
comment about your yard, not your child: 
“The yard looks like a garden. What a plea- 
sure to look at it!” Your child then draws his 
own conclusion: “I did a good job. Mother is 
pleased. I’m a good worker.” 
BETWEEN PARENT AND CHILD is a 
practical handbook. It helps you under- 
stand your child’s feelings...deal with 
your child’s conduct ... and live with your 
child in mutual respect and dignity. 


You have seen Dr. Ginott on: TV, 
heard him on radio. 
Now you can read his book. 
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Dr. Ginott gives you specific, 
word-for-word advice on these 
everyday problems 

= How to behave when a child 
misbehaves 

® Dealing with dishonesty 

= Chores and responsibilities 

2 How to get angry helpfully 

® How to praise and how not to praise 


® How to criticize without arousing 
resentment and resistance 


® Independence—voice and choice 


® How to discipline without 
escalating hostilities 


® Sex and children: masturbation, 
dirty words and sex play 


® How to help a jealous child 

® The role of the father 

® Breakfast without fuss 

= Getting out to school on time 

= Homework, music lessons, television 


® How to help your child with 
anxieties and fears 


* @ Death and divorce in the family 
® Children in need of professional help 


Dr. Haim Ginott 


BETWEEN PARENT 


AND CHILD 


National Bestseller *. 205,000 in print 


THE MACMILLAN COMPANY 

Riverside, New Jersey OSO7S 

Please send me copy(s) of BETWEEN PARENT 
AND CHILD by Dr. Haim Ginott. I enclose check or 
money order for $4.95 per copy. If this exciting book does 
not help me improve my relationship with my children, or 
if Y am dissat’-7ed for any reason, I will return book for 
a full refuna, 


Name. 


City. State__Zip_ 
“Please add salea tax where applicable, Sorry, no COD'S. NXT-685 


THE NEW YORK TIMES BOOK REVIEW 
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would be subject to attack, a long expensive hearing could 
be instituted and the Commission, if it applied the same 

standards as it does in this case, would enjoin the adver- 
tisement as flamboyant. There are literally thousands oe 


advertisements of ‘books which a censor in the frame of 


mind of the Commission would find to be objectionable. 


Indeed, this approach would permit the Commission to harrass 
the publisher of any book it disapproved by attacking the 
book's advertising, even though it followed established 
book advertising standards, as exaggerated and flamboyant. 

In this connection, we have lodged with the Court 
several such book! advertisements collected from the New 
York Times and Washington Post. The Court, we think, may 
take judicial notice of these advertisements as typical of 
enthusiastic book advertising which is traditional in this 
area, 

A reading of these advertisements shows the extent 
of the problem with which the Commission will be faced if 
it is authorized 'to censor flamboyant advertising of the 
value of opinions in books. It is not an exaggeration to 


say that the advertising departments of our principal 
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publishers will have to be reorganized if the Commission 


prevails in this case. Instead of men fired with enthusiasm 


as to the benefits a book will give its readers the publishers 
will have to employ a more prosaic group who will repeat at 
tiresome length all of the qualifications to the advertised 
statement of the book's merit which appear in the book itself. 
They will have to be instructed that the fact that a reasonable 
man would not misinterpret their advertising is immaterial. 

The advertising will be condemned if it gives a wrong impres- 
sion to the ignorant and uneducated who probably would not 

buy the book anyway. 

We have read the 67 cases cited in the Commission's 
brief. Not a single one of them supports the radical and 
revolutionary notion that opinions in a book should be 
treated like pills in a box. 

This is the central issue in this case. The other 
issues are (1) whether petitioners had a fair opportunity 
to introduce evidence rebutting the interpretation put on 
the advertising by the Commission, As to this issue we 
repeat that it did not occur to us that the trial was about 


anything more than the soundness of the ideas in the book. 
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Commissioner Elman agrees with us, We interpret Commissioner 
MacIntyre's opinion as being also in agreement. The Commis- 
sion's elaborate argument that the soundness of the ideas in 
the book were not in issue, we consider disingenuous. However, 
to take up all these details in a reply brief would serve no 


purpose. 


(2) We also reassert our position that it was an abuse of 


the discretion of the Commission to try this case when it 
was apparent to anyone that the book was out of print and 
the advertising was discontinued. The Commission's excuse 
for trying this case is that because we chose to defend our 
book against the charge that it was medical quackery shows 
that we are unrepentant advertisers and that our assurances 
that the advertising would not be continued were not to be 
trusted, In our view the very fact that the Commission had 
to resort to such a frivolous argument to excuse its action 
in this case coupled with the further fact that it took the 
Commission over two years to come to that conclusion and the 
further fact that on preliminary appeal it based its refusal 


to dismiss on an entirely different ground leads us to 
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believe that there was no justification in bringing this 
case in the first place. 


Respectfully submitted, 


STUART J. LAND 


ARNOLD & PORTER 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 


Attorneys for Petitioners 


Of Counsel: 


Morton Simon 
1701 Delancey Place 
Philadelphia, Pennsylvania 
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Title 18— 
PYIPT 
PRACTISE 
Chapter l—Federal oie Commission 


PART 15—ADMINISTRATIVE 
OPINIONS AND RULINGS 


Advertising Promoting Sale of 
Information end a Product 


§15.)61 Advertising promoting sale of 
information and 2 product. 


(2) The Commission issued its ad- 
visory opinion concerning proposed ad- 
vertising offering for sale for $1 a 
pamphlet which (1) advises a method 
for curing athicte’s foot and (2) recom- 
mends the use of 2 specific proprictary 
product for this purpose. The advertiser 
has no financial interest in the product 
in question. He does not himself pro- 
Pose to sell the product. 

(b) The Commission stated that use 
of the proposed advertising would be 
violative of sections 5 eae 12 of the Fed- 
eral Trade Con on Act in that it 
implies, contrary to fact, that all cases 
of athlete’s foot can be eliminated or 
cured by use of the advertised method 
and product “within a very short time” 
and with “patience and a little care’. 
The Commission believes that the pro- 

- posed advertising implics, contrary to 
fact, that throuzh it some new facts as 
to the care and cure of athlete's foot are 
now available which nave hitherto been 
withheid fr the publi 

fon conc} luded with the fol- 
lowing sta ae : “The laws against de- 
captive adv ng apply equally to those 
who are selling advice or information 
and to those who are sciling products. 
In either case the test fs whether the ad- 
vice (or product) being offered will in 
fact achieve the results claimed for it in 
the advertising. If the advice recom- 
mends the use of a product, the efficacy 
of the product for the use recommended 
mutst of course also be considered. T 
opinion in no way relates to the ques 
of whether your prop 
tute the practice of me 
legality of your doing so. 
(38 Stat. T17, as amended; 15 U.S.C. 41-55) 

Issucd: January 17, 1963. 


By direction of the Comm 


EXHIBIT A 


stoner Elinan d nis. He does 
not agree that selling advice is in the 
sciiing a product. 
2. good des: of footis 
vi z peddied 
a2) people, and not merely 
in the felt of medicine or health, Com- 
f er Elman does not believe that 
that the Feder 
Tr: ade Com norany ot 
ment agency should sot 
board of revi 
ity or w 
and theor 


(scat) Joszers W, S: fZA, 
Secretary. 


[¥.R. Doc. 68-656; Filed, Jan. 17, 1963 
8:49 a.m.] 
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UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


RODALE PRESS, INC., et al. 
Petitioners 
v. No. 21,259 
THE FEDERAL TRADE COMMISSION, | 
Respondent 


BRIEF OF AMERICAN CIVIL LIBERTIES 
UNION AS AMICUS CURIAE 


This brief on behalf of the American Civil Liberties 


Union as amicus curiae is filed with the consent of all 
parties. 

Before the Federal Trade Commission, the Civil 
Liberties Union appeared as amicus curiae to urge that 
Commission affirmance of the Examiner's decision in this 
case (which held that certain opinions of the appellant 
authors were false or misleading, and that book adver- 


tisements reporting those opinions should be prohibited) 
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would violate the First Amendment. Amicus curiae also 
argued that issuance of a complaint attacking advertising 


of a book on the ground that the author's conclusions 


were false and misleading in itself amounted to prior 


restraint against distribution of the book. 

Amicus curiae urges that the Commission's order, 
insofar as it upheld the complaint herein, as well as 
the Commission's action in issuing the complaint, are 
prohibited by the First Amendment. This brief will not 
repeat the incisive and forceful discussion of these 
issues in Commissioner Elman's dissenting opinion, to 
which this court is respectfully referred. 

I 

The Commissioners' opinions, taken together, —2/ 

demonstrate that a majority of the Commission believes 


that it has the power and the duty under Section 5 of 


1/ It is submitted that the opinions of the Commission 
and the individual Commissioners, read in the context 
of the complaint and the hearings thereon, raise 
substantial First Amendment issues. 
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the Federal Trade Commission Act to prohibit advertise- 
ments which do no more than truthfully summarize ov 

quote opinions of authors set forth in, or coer Oy 
published books, if it disagrees with those opinions. 

As we shall attempt to show below, prohibition of a 

book advertisement which truthfully describes the views 
of the book's author could have a significant restraining 
effect on the sale of the book and dissemination of its 


author's views. It is submitted that such a restraint 


on the merchandising of books is prohibited by the First 


Amendment. 

The court can take judicial notice that books, 
including paperbacks, are one of the most important 
media for the exchange of ideas, particularly novel or 


complex ideas. 2/ Ideas which are not common currency, OF 


2/ Domestic sales of all types of books in recent years 
have approximated 1.2 billion units. Wall street 
Journal, March 10, 1966, p. 1. The Magazine Publishers 
Association estimates that approximately 4.25 billion 
magazine units were sold in 1966 (ABC circulation, 
subscription and single copy, excluding comics. and 
foreign sales). 
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which require relatively complicated exposition, are 


touched on only intermittently in mass media such as 
television and radio broadcasting, large circulation 
periodicals, and daily newspapers. Books, particularly 
paperbacks, may reach markets which are largely untouched 
by other media dealing in novel or complex iaens.2/ 

Advertising is of critical importance in book 
aistribution. Hard cover books are largely presold 
through book clubs, media advertisements, and reviews in 
newspapers and periodicals largely supported by book 
advertisement. Paperback books are also sold through 
point-of-purchase displays in variety stores and book 
stores. However, while some books are published 


initially in paperbacks, most paperbacks with a sub- 


3/ See Schick, The Paperbound Book in America, Bowker 
(1958). Limited circulation periodicals, another 
medium for exchange of novel or complex ideas, are 
promoted through advertising, which would also be 
subject to FTC scrutiny under the instant decision. 

The 1958 Census of Manufactures, under the classification 
"General Book," reports sales of 237,714,000 "“wholesaled 
paperbound books," sales of 65,180,000 books through 
“elubs" and sales of 37,959,000 “adult trade books sold 
primarily through booksellers." Reported in Cheney, 
Economic Survey of the Book Industry (Bowker 1960), 343. 


stantial idea content are first published in hard covers 
and thus are presold through advertisement. / 
Book advertising generally tends to convey more 
information regarding the commodity than other advertise- 
ments of retailed products. Advertisements for books 
dealing with controversial or novel topics often contain 
a detailed account of the author's views or of the 3 
book's contents, sometimes running into hundreds of words. 
Examples of this type of advertisement will be padelavadic 
able to the court by appellants. Many such books can 
attract purchasers only if the buyer is informed in’ detail 


as to their contents. The authors are usually not house- 


hold names, and novel or complicated subject matter is 


difficult to convey adequately through a title or in a 


4/ Schick, op. cit. fn. 3,.supra, at pp. 96-122; Spier, 
"Book Advertising," What Happens in Book Publishing 
(Columbia 1957); Guinzberg, "Free Press, Free Enter- 
prize and Diversity," Books and the Mass Market’ 
(University of Illinois 1953). Obviously, some books 
are sold by word-of-mouth account or impulse purchases by 
bookstore browsers. However, the volume of book 
advertising in periodicals and newspapers provides a 
strong indication that substantial numbers of books 
are presold through advertisements and reviews in 
periodicals supported by book advertisement. 


+6 = 


line or two of description. Moreover, advertisement today 
is an important step in the mechanism of distributing 
virtually all books, as it is of other retailed commodities 


{supra, p. 4). 


Book advertising is intensely Keipecieive=” Since 


evaluation of the quality of books is highly subjective, book 
publishers generally do not underestimate the virtues of 
their product. However, it is likely that few purchasers 

are misled regarding a superabundance of masterpieces, any 
more than movie viewers are deceived by the typical motion 
picture advertisement. 

The Commission's order rests on the assumption 
that it can forbid, as false and misleading, advertisements 
which accurately report the views of an author, including 
his opinions as to the worth of his book or the ideas 
therein. It is probable that some books could continue 
to be distributed successfully merely by advertising their 


titles, author's name, and a brief, non-specific charac- 


5/ Op. cit. fn. 3, supra. 
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terization of contentsa” It is submitted that books 


such as The Health Finder, presenting novel or complicated 
opinions, and whose authors are not household names, could 
not be distributed successfully by this method. xiieenee le 
may be helpful. Suppose that an English educator, Gag 
unknown to the American public, were to pen a highly con- 
troversial and startingly original critique of ae day, 
Western World childrearing methods. It seems Likely that 
merely advertising the name of the author, the title of 
the book and a brief subject characterization would sell 
few copies in the United States. However, an accurate 
account of the book, including its table of aeons and 

a synopsis of the original claims made by the authors 
might attract a large audience, concerned about the coming 


generation, who would otherwise never see the book. 


6/ Many (but not all) books published by university presses 
are advertised in this limited way, presumably because 
their audience is restricted to university libraries and 
other scholars in the author's field; hence, further 
description might not produce increased sales commensurate 
with the greater cost of the advertisement. However, 
university press publications constituted only about 1.1% 
of the total dollar volume of book sales in 1965. N.Y. 
Times, March 20, 1967, p. 28. 


es ae 


The need for specificity in book advertisement 
is not limited to texts on health or childrearing. An 
accurate report of the author's views may be essential 


to provide adequate information about many books on such 


topics as (e.g.): 


Politics and government 
crime 

Riots and poverty 
National defense 

The judicial system 

Sex 

and many others. 

It may be argued that the FTC is unlikely to be 
concerned with the views of our hypothetical English 
educator. The Commission may argue that health and 
medicine are unique, in that although many medical theories 
are controversial, there is a broad consensus on numerous 
factors important to human health. But this is true of 


any subject of public interest and concern, including 
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those listed above. To judge what is properly in contro- 
versy and what must be taken as settled, requires a. 
determination of the specific truth and falsity of opinion. 
While the Commission may be empowered to decide such 
issues insofar as they arise in the advertising of sconces 
ties, it concedes (J.A. 937-940) that it is not a final 
arbiter of the correctness of expressions of medical 
opinion. Furthermore, in an area of study such as chila- 
rearing or medicine, well established truths are constantly 
cast in doubt. The line between what is settled and in 
dispute shifts perpetually. 

It is possible that the Commission was led to issue 
the complaint by its special concern over the advertising 
of food and drug commodities, springing from Section 15 


y/ 


of the Federal Trade Commission Act. 


It is one thing 


to entrust the Commission with the final say over adver- 


tising claims for branded commodities, and quite another 


7/ The Health Finder makes no effort to sell specified 
branded foods or drugs, and no claim has been made 
that the book is a mere advertising brochure for 
identified commodities. 
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to entrust it with a conclusive power to determine what 
medical opinions can be disseminated to the public. If 


the Commission is wrong as to the merits of a specific 


branded drug, the harm is circumscribed and readily 


remedied. If it is wrong on a point of medical theory 
or idea, to the extent its writ runs, it may suppress 
the discussion and ultimate application of innovating 
me@ical theories which run afoul of current orthodoxy. 

It is true that drugs embody or are based on 
medical theories. However, religious objects, symbols 
or relics embody or are based on religious ideas or 
beliefs. The Commission can proscribe fraud in the 
merchandising of religious objects, but concededly cannot 
pass judgment on the beliefs (however unorthodox) 
symbolized by such objects. The vital distinction 
between idea and trade commodity, recognized in every 
ease cited by the Commission except Witkower, is abandoned 
in the instant opinion. 

Medicine and health, like other topics of wide- 


spread concern, are too important to be left to the 


Bai ik es 


specialists. The fact that a proponent of unorthodox 
medical theories is not a licensed physician no re 
limits his right to disseminate those theories than the 
average citizen's lack of a political science Ph.D. fore- 
closes public debate on political issues. The Commission 
presumably would not attempt to suppress the iver ciseane 
and distribution of a medical journal advocating aoe 
lative and unproven medical theories. The Health pinder, 
from a constitutional standpoint, is no different from 

a medical journal. The fact that most physicians ais= 
agree with a few of Mr. Rodale's theories, if they do, 

is constitutionally irrelevant to his right to disseminate 
them, as is of course the fact that the book is distributed 
to the general public. 

The Commission recognizes that under the First 
Amendment, no government is empowered to enforce the views 
of the currently dominant majority on any topic, whether 
medicine, religion, childrearing or whatever, but cesists 


the implication of this truism for its order herein. It 


is unfortunately true that persons can be harmed by bad 
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8 
medical or health advice. 2/ But persons can be seriously 


injured by bad advice on investments, education, marriage 
and politics. Nothing can be more detrimental to a com- 
munity than bad advice on racial, social, political or 
moral issues. Yet, the principle under which our society 
lives requires that these topics be the subject of free 
discussion, with the expectation that in the long run, 
more good than harm will result. 
It 
The Commission's decision, while important in the 

context of the Federal trade regulation laws, also raises 
what amicus curiae regards as a central problem of First 
Amendment protection today. Free speech and press may 
be threatened not only by direct government censorship, 
but also by social and economic conditions which foreclose 
_8/ We are not suggesting that such advice appears in 

The Health Finder. From the record, it appears 

that the book for the most part was considered by 


all witnesses in the proceedings below to contain 
worthwhile advice and information on health topics. 
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access of novel or complex ideas to the mass meaie-at 

a time when other forms of communication are restricted 
or becoming extinct. Even if every government behaves 
with exemplary propriety, the principles underlying 


the First Amendment may still be defeated if the 


channels of communication available to most citizens are 


closed to novel or complex ideas. Barron, Access to 
the Press -- a new First Amendment right, 80 Harv. DR. 
1641 (1967); Chafee, Government and Mass Comuuntcat tore: 
pp. 624-650 (1947). The fact that the quasi-censorship 
exercised by these media results not from ideological 
considerations, but rather selection based on commercial 
or economic considerations, does not lessen the negative 
impact on free speech. 

Books, as we have seen, may be the paramount 
medium for exchange of complex or innovating ideas. If 
the Commission can prohibit advertising of opinions or 


claims contained in such books, it can substantially 
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reduce their audience, and to that extent restrict the 
market place of ideas to those acceptable to majority 
opinion. In a period of increasing monopoly control 
of communications media, our last need is another 
govermment censor. 
zig 

Amicus curiae recognizes, as do appellants, that 
there is a permissible area of FTC surveillance over 
book advertising, but asserts that it is narrow. Direct 
misrepresentation about the identity or the credentials 


of the author, the physical characteristics of the book, 


or its provenance, are probably reachable under Section 5 


of the Federal Trade Commission Act. However, a challenge 
that an advertisement contains an inaccurate description 
of the book's contents should be entertained if at all, 
only where a calculated commercial fraud in the merchan- 
aising of the book has been demonstrated. E-g-, an 


advertisement asserting that an investment manual contains 
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current data on all stocks listed on the New York Stock 
Exchange, when only partial data is included or when 
the data included is outdated. 

On the whole, the FTC should enter even this 
area rarely if at all, since the dangers to free expres- 
sion far outweigh any prospects of enhanced consumer or 


competitor protection. 


In the world of ideas, caveat emptor should reign. 
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